United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,536 


ELWOOD SAWYER 
APPELLANT 
Vv. 
UNITED STATES OF AMERICA 
APPELLEE 
APPEAL FROM A JUDGMENT OF THE 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


ALOYSIUS B. McCABE 
800 WORLD CENTER BUILDING 
WASHINGTON 6, D. C. 


ATTORNEY FOR APPELLANT 
November 3, 1961 (APPOINTED BY THIS COURT) 


STATEMENT OF QUESTIONS PRESENTED 
1. Whether, in a robbery prosecution, the judgment must be 
reversed where the government's direct case consisted in principal part 
of a “confession", made under allegedly coerced circumstances and 
admitted over Appellant's objection, and other evidence, ail of which 
was obtained as a result of interrogation at police headquarters after 


Appellant's arrest without a warrant and before his preliminary hearing? 


2. Whether, ina robbery prosecution, the judgment must be 


reversed where the government was allowed, allegedly for the purpose 
of impeaching the credibility of defense witnesses, to introduce as 
rebuttal evidence in their entirety the “confessions” of two other indi- 
viduals originally named in Appellant's indictment as participants in 
the crime for which he was tried, where both "confessions" directly 
implicated Appellant in the offense and indirectly suggested that he had 
participated in numerous other unrelated crimes? 

3, Whether, in a prosecution under an indictment charging a 
single robbery, the conviction must be reversed because of the inherent 
prejudice to Appellant from repeated references throughout the trial by 
prosecution witnesses and the prosecutor himself to a notorious juvenile 


criminal gang allegedly implicated in numerous other offenses? 


STATEMENT OF QUESLIONS -RESENTED 
TABLE OF AUTHORITIES . 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
I. The Pre-Trial Proceedings 

Il. The Trial Proceedings 
STATUTE AND RULE INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT. . . . ° . ° : . . 


I. The Judgrnent Below Must be Reversed Because the 
Governnient's Case Consisted in Principal Part of 
Evidence Obtained From Appellant During a Period 
of Unlawful Detention »y the Police ‘ ‘ ° 


A. Appellant's "Confession" ‘ i 


B. Other Evidence Obtained by the Police 
Between Appellant's Arrest and 
Arraignment . . : . : . 


Appellant Was Deprived of a Fair Triai Because of 
the Admission as Rebuttal Evidence for the Govern- 
ment of Material so Highly Prejudicial That its 
Effect on the Jury Could Not Have Been Cured by 
Limiting Instructions From the Court 5 ‘ 


A. The Nature of the Government's Rebuttal 
Evidence . a - . . 5 


B. The Government's Rebuttal Evidence Could 
Not Have Been Admitted as Part of its 
Direct Case Under Any Circumstances. 


C. Admission of the Government's Rebuttal 
Evidence in its Entirety Was Unnecessary 
and Inherently Prejudicial . - . F 


Ill. Repeated References by the Government to a Notorious 
Juvenile Gang Connected with Numerous Cther Offenses 
Deprived Appellant of a Fair Trial and Independently 
Requires Reversal of His Conviction Even in the 
Absence of Objection Below . . . 5 


CONCLUSION 


AUTHORITIES CITED 


Cases: 


*Billingsley v. United Sates, 274 Fed. 86 
{6th Cir. 1921} A a . 5 é 
*Bynum v. United States, 104 App. D.C. 368, 
262 F.2d 465 (1959) ‘ is < - 
*Culwell v. United States, 194 F.2d 808 
{5th Cir. 1352} . z ‘ * . 
Fenwick v. United States, 102 App. D.C. 212, 
252 F.2d 124 (1958) 3 = < 3 
Fiswick v. United States, 329 U.S. 211 (1946) 
Gilliam v. United States, 103 App. D.C. 181, 
257 F.2d 185 (3958) . . 3 
*Ginoza v. United States, 279 F.2d 616 
(9th Cir. 1960) at eee ey 
Gros v. United States, 136 F.2d 878 
(9th Cir. 1943) pa re ne 
Harper v. United States, 99 App. D.C. 324, 
239 F.2d 945 (2956) s é é . 
*Jackson v. United Sates, 106 App. D.C. 396, 
273 F.2d 521 (1959) . 3 : A 
Jackson v. United States, 105 App. D.C. 233, 
285 F.2d 675 (196) 2 ‘ 2 a 


Krulewitch v. United States, 336 U.S. 440 (1949) 
Lockley v. United States, 106 App. D.C, 163, 
270 F.2d 915 (1959) . é : . 7 
McAffee v. United States, 70 App. D.C. 142, 
105 F.2d 21 (1939) . 2 5 
McNabb v. United States, 318 U.S. 332 (1943) 
*Mallory v. United States, 354 U.S. 449 (1957) . 
Mora v. United States, 190 F.2d 749 
(5th Cir. 1951) i . : 
*Payne v. U.S., ss App. D. Cc, 
F.2d (Case No. 16,26 268, July 13, 


1961), Cert. Denied, U.S. , 30 U.S. 


Law Week 3121 (1961) 5 5 : ‘ s 
Perry v. United States, 102 App. D.C. 315, 

253 F.2d 337 (1957) : . ‘ 
Robertson v. United States, 84 App. D.C. 185, 

171 F.2d 345 (1948) 5 . 4 : 
Scarborough v. United States, 232 F.2d 412 

(Sth Cir, 1956) s 3 : . 
Steele v. United States, 222 F.2d 628 

(5th Cir. 1955) Fs . . . . 


Stewart v. United States, 10! App. D.C. 51, 
247 F.2d 42 (1957) ‘ A 2 2 


Tate v. United States, 109 App. D.C. 13, 
283 F.2d 377 (1960) ‘ ‘* 


*Trilling v. United States, 104 App. D. C. 159, 
260 F.2d 677 (1958) ie A cs A 


United States v. Mitchell, 322 U.S. 65 (1944) 
United States v. Tomaiolo, 249 F.2d 683 
(2nd Cir. 1957) ‘ < 3 % : 
Upshaw v. United States, 335 U.S. 410 (1948) 
Wagner v. United States, 263 F.2d 877 
(5th Cir. 1959) . F , . . 
*Walder v. United States, 347 U.S. 62 (1954) 
Watson v. United States, 101 App. D.C. 350, 
249 F.2d 106 (1957) : rf ‘ . 
Wiborg v. United States, 163 U.S, 632 (1895) 
Wright v. United States, 102 App. D.C. 36, 
250 F.2d 4 (1957) . . . 7 . 


12-13, 15-420, 24 


33 


Statutes anc Rules: 


D. C. Code, Title 22, $2901 < . = ‘ 
Federal Rules of Criminal Procedure, Rule5 . 
Federal Rules of Criminal Procedure, Rule 52(b) 
United States Code, Title 18, § 5010(c) 
United States Code, Title 28, $1291 


MiscelManeots: 


4 Wigmore, Evicence, $1076 (3rd Ed. 1940) 


*Cases chiefly relied on are marked by asterisks. 


. 


. 


Page 
bee (pk 


15-16, 23, 29 


28, 46 
2 
2 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRC ULT 


UE EEEnnEE 


No. 16,536 


EERE 


ELWOOD SAWYER 
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v. 


UNITED STATES OF AMERICA 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction for violation of 


Title 22, Section 2901 of the District of Columbia Code (Robbery). 


Appellant was indicted on March 6, 1961. On his plea of not guilty, 


he was tried before a judge and jury in the District Court. Judgment 


and sentence were entered on June 30, 1961. On the same day, 


having obtained leave to proceed in forma pauperis from the 


District Court, Appellant filed his Notice of Appeal in this Court. 


(JA 3, 134) 


Jurisdiction of this Court to reveiw the judgment below rests on 

28 U.S.C. 1291. 
STATEMENT OF THE CASE 

Appellant, Elwood Sawyer, anc four others were indicted on 
March 6, 1961 for the robbery on December 30, 1960 of about $44 from 
a High's Dairy Store located in the District of Columbia. (JA 3) Prior 
to trial, on the government's motion, the indictment was dismissed as 
to three of the individuals named therein, Johnny Griffin, Wilbur Queen 
and Thomas J. Simms, Jr. Appellant and the remaining codefendant, 
Earl Tatum, entered pieas of not guilty, and were tried before Judge 
Sirica and a jury in April, 1961. On April 26, 1961 the jury brought 
in a verdict of guilty as to both defendants. (JA 128) On June 30, 1961 


judgment of conviction was entered and Appellant was sentenced to con- 


finement for a period of three to nine years pursuant to the provisions 


of the Federal Youth Corrections Act, 18 U.S.C. 5010(c). (JA 134) 

At the time af the crime for which they were indicted, Appellant 
and Tatum were eighteen years old(JA 49, 103), and Simms and Queen 
were sixteen. (JA i31, 92) The record does not show the age of 
Griffin. 

The significant evidence in the record relating to Appellant's 
arrest and pre-trial examination by the police and to the trial itself 


may be summarized as follows: 


Il. The Pre-Trial Proceedings 


At about 10 p.m. on the evening of December 30, 19602 
Ice Cream Store at 1601 llth Street, N. W., Washington, D. c! » was 
| 
held up at gunpoirt by three men and $44 was taken from the cagh regis- 
ter. On duty in the store at the time were two ernployees, Mary Body 


and Joan Smith. The holdup menescaped without apprehension. | (JA 


26-28) 


I 
Almost a month after the robbery, on Sunday, January 22, 1961, 
| 


Appellant and a companion were arrested without a warrant in a restau- 
| 
rant at 7th and Florida Avenue, N. W., at about 3:30 in the afternoon. 


(JA 35) The arrest was made by Robert Caldwel!, a detective sergeant 
assigned to the Robbery Squad of the Metropolitan Police Department, 
on the orders of a superior, Louis Blancato. Appellant had been identi- 
fied as a participant in the High's robbery earlier in the same wy by 
Thomas J. Simms, Jr., while the latter was being questioned by 
Blancato in connection with a series of robberies allegecly perpetrated 
by a juvenile gang known as the LeDroit Ramblers, and on the $trength 
of this identification Blancato had ordered Appellant's arrest. (JA 18, 133) 
Detective Caldwell told Appellant that he was being Seeciie for 
robbery and that he would be formally charged with the crime when he 
got to police headquarters. (JA 17, 36) Instead of doirg so, however, 


| 
Caldwell took Appellant directly to the office of the Robbery Squad. 
| 


(JA 6) There he was interrogated about his connection with the High's 


holdup and confronted with other persons who had been arrested earlier 
in the day in connection with the same crime, including Tatum. (JA 6,. 
23, 48) Shortly after his arrival at the Roobery Squad, Appelant 
“started talking” and within ebout an hour he had signed a typewritten 
“confession” prepared b; Detective Blancato acknowledging his guilt. 
{JA 20, 48)* Earlier in the day Blancato had obtzined almost identical 
“confessions” from Tatum, Simms and Queen. (JA 92, 103, 131) 

According to Blancato, at the time the foregoing "confessions" 
were elicited from the four youths, the Robbery Squad office was 
crowded with detectives and other pclice officials, suspects arrested 
in connection with other offenses, complaining witnesses, and news- 
papermen, and t.cre was “very, very much confusion in the office." 
{JA 19} 

Even after Appellant hac signed the “confession” typed by Officer 
Blancato, he was not taken before a United States Commissioner or 
other committing magistrate. Instead, he was told to sit down on a 


bench in the Robbery Squad office along with a number of other persons 


*The record is not clear as to exactly how much time elapsed between 
Appellant's arrival at the Robbery Squad office for interrogation and 
the signing of his confession." Blancato testified that he finished 
typing "part of" Appellant's statement at 4:20 p.m. (JA 20), but the 
“eonfession"” itself, as read to the jury at the trial, indicates that 
Blancato started to type it at this time. (JA 49) The "confessions" 
of Queen, Simms and Tatum had been typed at about 10:00 a.m., 
11:15 a.m. and 2:40 p.m., respectively, on the same day. (JA 89, 
103, 137) 


a 


who had been arrested during the day. (JA 20) Thereafter, sometime 
between 5 and 6 p.m. in the afternoon, © Mrs. Body was called to the 
police station by Robbery Squad detectives and confronted with Appellant, 
whom she thereupon identified as one of the three men who had dntered 


the store on the night of the robbery. (JA 20, 28: 33) 
Some time after this identification by Mrs. Body, Appellant was 


taken downstairs to be fingerprinted and "booked." (JA 24) The following 
day, January 23, 1961, he was brought before United States Commissioner 
Sam Wertleb, and, for the first time, a complaint was filed and| 
formally charged with the High's robbery. Appellant requested 


liminary hearing and pursuant to this request the presenting officer, 


Detective Douglas Smith, took the witness stand and testified to 
| 

details of the confession" which had been signed by Appellant the pre- 

vious afternoon. On the basis of this testimony alore, the United States 

Commissioner found probable cause for holding Appellant for the Grand 


Jury, and a commitment and indictment followed. (JA 1-2, 51)! 
| 
Il. The Trial Proceedings | 


The trial of Appellant and Tatum commenced on April 20, 1961. 


At the outset, counsel for both defendants objected to the admission of 


the statements taken from them by the police following their arrest on 
| 


*The testimony as to the exact time of Mrs. Body's arrival at 
police headquarters varies somewhat between witnesses. (JA 
29, 33, 38) 

| 
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January 22, 1961 on the ground that they had been obtained under coerced 
circumstances. (JA 5-6) Thereupon the District Court held a hearing 
out of the presence of the jury on the question of the voluntary nature of 
the "confessions." (JA 4-88) 

At this hearing Appellant, Tatum, Simms and Queen all testified 
that they had been arrested by the police at various times on January 22, 
1961, had been teken directly to the Robbery Squad for interrogation, 
had been abused physically and mentally by the interrogating officers, 


and had signed "confessions" tc the High's robbery as a result of this 


coercion. (JA 5-24; R. 5-63)" In rebuttal to the foregoing evidence, 


the government introduced testimony from Caldwell and Blancato to the 
effect that the "confessions" had been voluntarily given and that no 
coercion of any kind had been involved. (JA 16, 21) 

Following this testimony the trial judge denied the defense mo- 
tions to exclude the "confessions" and announced that he would admit 
them into evidence but leave the question as to their voluntary nature 
to the jury under appropriate instructions. (JA 25) 

The trial proceeded before the jury on April 24 and April 25, 
1961. In support of its direct case, the government called seven 


witnesses: the two employees who were on duty at the High's store 


*Appellant testified that he had at first denied any knowledge of the 
High's robbery when questioned about it, but signed the statement 
admitting his guilt after being physically abused by the officers. 
(JA 6-7) Queen corroborated this testimony. (JA 14) 


a 


at the time of the robbery and five police officers. The first tights 
employee, Joan Smith, testified only that the robbery had occurred 
and stated that she was unable to identify either Sawyer, Tatum| or 
anyone else as one of the three men who had entered the store. | (R. 

| 
135-143) Mrs. Body related the circumstances of the robbery in more 


detail and, in addition, identified Appellant in the courtroom agi one of 


the three men who had entered the store. (JA 28) 


Mrs. Body was also allowed to testify that she was called to 
police headquarters on January 22, 1961 at about 6 o'clock in tle evening, 
confronted with Appellant, and identified him to the police as one of the 

| 
participants in the robbery; and that Appellant acknowledged inher pre- 
sence that she had been in the store at the time of the pobberyel (JA 29) 
Mrs. Body's testimony concerning the foregoing alleged admissions by 
Appellant was then corroborated by another government witness, Detec- 
tive Gray. Gray stated that he had been present in the Robbery Squad 
office when Appellant was confronted with Mrs. Body and had heard 
Appellant say that when he first saw her she was "standing peane the 


counter and had her hands in a bucket of water, washing something. 


(JA 38) 
The government also produced testimony by Blancato that he had 
| 


taken Appellant's confession and, over Appellant's objection, the "'con- 
| 


fession'' was thereupon introduced into evidence. (JA 42) Finally, the 


government introduced testimony by two police officers who had taken 
Appellant before the United States Commissioner on the day following 
his arrest to the effect that at the preliminary hearing both Appellant 
and Tatum had admitted their participation in the robbery. (JA 51-52; 
R. 189-203)" 

Upon completion of the government's direct case, Appellant took 
the stand in his own defense and, in addition, called as witnesses Queen, 
Simms and three other individuals. Appellant reiterated before the jury 
his earlier testimony before the judge that he had signed a ''confession"’ 
only after he had been beaten and otherwise abused by the arresting 
officers; that it was not freely given; and that he "wasn't advised of 
nothing. "' He denied any complicity in the robbery and stated that he 
had spent the entire evening of December 30, 1960 at the house of a 
friend, Harold Nelson, who had just been discharged from the Army, 
discussing with him his own plans for entering the Army and a New Year's 
Eve party to be held the following evening. (JA 53-55; R. 207-215) In 
support of Appellant's statement that he was not at the scene of the 
crime on the night in question, both Nelson and his sister Patricia 
testified that Appellant had been at Nelson's house during the entire 


evening. (R. 295-323) 


*wWhen later called by defendant Tatum to testify concerning these 
alleged admissions, Commissioner Wertleb stated that he had no 
independent recollection of any such statements by either Appellant 
or Tatum. (R. 321, 324) 


Peas Ie 


Witnesses Queen and Simms both admitted that they had participated 


in the High's robbery but denied unequivocally that Appellant was present 

| 

or had been involved. (JA 64, 70) They also confirmed Appellant's testi- 
| 


mony that he had been abused by the police prior to his "confession. oy 


(JA 62; R. 257, 260) Allegedly in order to impeach this testimony, the 
| 


prosecutor was allowed to cross-examine both Queen and Simms on the 
| 


contents of the ''confessions'" obtained from them on January 22) 1961, 


the trial court directing the jury not to consider the "confessions" for 


the truth of the matters contained therein but only as proof of prior 
| 


| 
inconsistent statements by Queen and Simms. (JA 66-68, 75-76) The 


prosecutor was also allowed by the trial judge, under the same caution- 


ary instructions to the jury, to introduce into evidence certain questions 


| 
and answers by Simms before the Grand Jury in connection with the 
| 


High's robbery. (JA 71-75) 
| 


Following the completion of Appellant's and his codefendant's 


direct cases, the government introduced as rebuttal evidence testimony 
| 


by the police officers who had typed the ''confessions" of Queen and 


Simms and the court reporter who had transcribed the testimony of 


Simms before the Grand Jury. Thereafter, the Court allowed the full 


text of both "confessions" and the official transcript of Simms' Grand 


Jury testimony into evidence as government exhibits. (JA 91-96, 98, 


131-135) i 


SOK 


Following completion of the evidence and instructions from the 
Court, the jury retired to consider its verdict on April 25, 1961. (JA 
128} The following morning, while the jury was deliberating the case, 
it sent a note out from the jury room to the Court asking for all of the 
exhibits in the case. In response to this request the Court sent into the 
jary room all of the exhibits, which included not only the typewritten 
"confessions" of defendants Sawyer and Tatum, but also the full text 
of the "confessions" of Queen and Simms and the latter's testimony 
before the Grand Jury. (JA 128, 131) The statements of Tatum, 
Sawyer and Queen had previously been read to the jury during the trial. 
(JA 49-50, 92-94, 103-105) However, only 2 small excerpt from 
Simms' "confession" had been read during the trial. (JA 98) Simms' 
entire “confession, "' as sent into the jury room, was 2 lengthy, dis- 
cursive, and highly inflammatory account of the organization of the 
"LeDroit Ramblers” gang and an itemization of numerous "hustles, '' 
"holdups" and "yokes" perpetrated by members of the gang over an 
extended period of time. (JA 131-135) 

Throughout the presentation of the government's testimony and 
in the argument of the government before the jury, there were repeated 
references to the juvenile gang, the LeDroit Ramblers, in a context 


auch as to indicate to the jury that Appellant was a member of the gang. 


(JA 85, 86-87, 97, 98, 104, 110, 114, 116, 130-135) Despite these 


repeated references, however, the government never introduced any 


atl < 


| 
evidence to show that Appellant was in fact a member of the Ledroit 


Ramblers gang or had been implicated in any way, directly or indirectly, 


with any offence other than the one for which he was being tried The 


Court's charge to the jury (JA 116-127) made no mention of the refer- 
ences to the gang, or of the "confessions" of Simms and Queen, | which 


were then before the jury in their entirety. | 
At 3:20 p.m. on April 26, 1961 the jury returned to the ¢ourt- 

| 
room and rendered a verdict of guilty as to both defendants. (JA 129) 
| 


STATUTE AND RULE INVOLVED 
Section 22-2901 of the District of Columbia Code provides: 


"Whoever by force or violence, whether against resis- 
tance or by sudden or stealthy seizure or snatching, or | 
by putting in fear, shall take from the person or imme- 
diate actual possession of another anything of vaiue, is 
guilty of robbery, and any person convicted thereof shal 
suffer imprisonment for not less than six months nor 
more than fifteen years." 


Rule 5(a) of the Federal Rules of Criminal Procedure provides: 


“An officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest 
without a warrant shall take the arrested person 
without unnecessary delay before the nearest availa- 
ble commissioner or before any other nearby officer 
empowered to commit persons charged with offenses 
against the laws of the United States. When a person 
arrested without a warrant is brought before a com- 
missioner or other officer, a complaint shall be 
filed forthwith." 


STATEMENT OF POINTS 
The trial court erred in admitting into evidence as 


part of the government's direct case (1) the alleged 
confession of Appellant; (2) evidence concerning 


identification of Appellant by a complaining witness 
after his arrest and before his preliminary hearing; 
and (3) evidence concerning admissions allegedly 
made by Appellant when confronted with the com- 
plaining witness. 


The trial court erred in admitting into evidence 

as part of the Government's rebuttal case alleged 
confessions by two other participants in the offense 
charged, Queen and Simms, and by admitting into 
evidence a transcript of the latter's testimony 
before the Grand Jury. 


The trial court erred in not declaring a mistrial 
or specially instructing the jury concerning pre- 
judice to the Appellant from repeated references 
throughout the trial to other offenses of a juvenile 
gang af which Appellant was never shown to be a 
member. 


SUMMARY OF ARGUMENT 


1. Im Mallory v. United States, 354 U.S. 449 (1957), the Supreme 


Court demanded strict observance in federal criminal prosecutions of the 
requirement that a police officer making an arrest without a warrant shall 
take "the arrested person before a judicial officer as quickly as possible 
so that he may be advised of his rights and so that the issue of probable 
cause may be promptly determined." The Court warned that police are 
not free to bale an arrested person "'to Police Headquarters in order to 
carry out a process of inquiry that lends itself. . . to eliciting damaging 
statements to support the arrest and ultimately his guiit."' Despite the 
relatively brief period of time between Appellant's arrest and his "'con- 
fession,"' the procedure followed by the police in this case presents a 


giaring instance of police disregard of the letter and purpose of the 


ee ee 


Mallory decision and Rule 5 of the Federal Rules of Criminal Procedure. 
Specifically, after arresting Appellant without a warrant on Sunday after- 
noon, the police took him to headquarters and there elicited frorb him a 

| 
“Neonfession' which they then proceeded to use both in support of the ori- 
ginal arrest and as grounds for his later conviction. They went further, 
and continued to detain Appellant even after obtaining his ''confegsion" 


until they had had an opportunity to confront him with a complaining 
| 
witness and to elicit further damaging admissions from him. Even if 


the manner in which Appellant's original "confession" was obtained had 


not flouted the Mallory rule, the government's later use at Appellant's 


| 
trial of testimony by the complaining witness and of admissions elicited 


from Appellant when confronted by her hours after his arrest and long 
before his preliminary hearing plainly ran afoul of the required! proce- 


dure. The prejudice to Appellant through introduction of the evidence 


thus obtained by the police during a period of illegal detention was sub- 


stantial and requires reversal of his conviction. 
| 


2. It is basic that the government's ability to adduce in|a criminal 
| 


proceeding as rebuttal evidence material which would not have been availa- 


ble for its case in chief is limited by the accused's constitutional right 


to "deny all the elements of the case against him,'' Walder v. United 


States, 347 U.S 62, 65(1954). In the guise of evidence for "i peachment"’ 


purposes only, the government was allowed to introduce at Appellant's 


trial in their entirety alleged “eonfessions" by two other individuals, 


slave 


and portions of a Grand Jury hearing, implicating Appellant directly in 
the offense charged in the indictment and referring in an inflammatory 
fashion to numerous other offenses in which the jury might reasonably 
have inferred Appellant had participated. All of this material would 
have been plainly inadmissible as part of the government's direct case. 
The circumstances leading to its introduction at Appellant's trial were , 
not such as to justify its being spread on the record before the jury, and 
the accumulative and prejudiciel effect of it could not possibly have been 
cured by cautionary instructions from the Court. Under these circum- 
stances, the Appellant is entitled to a new trial free from the taint of such 
"back door" evidence. 

3. Throughout Appellant's trial the government made repeated 
references to a notorious juvenile gang implicated by the police in nu- 
merous other offenses. While such references would have been highly 
prejudicial to Appellant even if there had been a factual basis for 
associating him with the other crimes allegedly perpetrated by the 
gang, they become all the more s0 in the context of a case where it 
appears that the activities of the gang were entirely irrelevant to the 


offense for which Appellant was brought to trial. The prejudicial 


effect upon the jury of such references cannot be discounted, especially 


since the ultimate issue of Appellant's guilt turned on the jury's evaula- 
tion of conflicting testimony concerning his whereabouts at the time of 


the crime. In these circumstances the Court's failure either to declare 


2 6ys 


a mistrial, or, at the very least, to caution counsel and instruct the 

I 
jury to disregard all references to the juvenile gang, was plain error 
requiring reversal even in the absence of objection below. 


ARGUMENT 

I. The Judgment Below Must Be Reversed Because the Governm ent's 
Case Consisted in Principal Part of Evidence Obtained From Appellant 
During a Period of Unlawful Detention by the Police. 


Rule 5 of the Federal Rules of Criminal Procedure requires in 


pertinent part that 


"An officer making an arrest. . . without a warrant 
shall take the arrested person without unnecessary delay 
before the nearest available Commissioner or before any 
other nearby officer empowered to commit persons charged 
with offenses against the laws of the United States. When 
a person arrested without a warrant is brought before a| 
Commissioner or other officer, a complaint shall be | 
filed forthwith. | 


“The Commissioner shall inform the defendant of the 
complaint against him, of his right to retain counsel and 
of his right to have a preliminary examination. He shall 
also inform the defendant that he is not required to make 


a statement and that any statement made by him may be} 
used against him... 


"| . If the defendant does not waive examination, 


the Commissioner shali hear the evidence within a 
reasonable time . . . If from the evidence it appears 
to the Commissioner that there is probable cause to 
believe that an offense has been committed and that 
the defendant has committed it, the Commissioner 
shall forthwith hold him to answer in the District 
Court; otherwise the Commissioner shall discharge 
him..." 


In Mallory v. United States, 354 U.S. 449 (1957), the Supreme 


Court held that by the foregoing provisions 


- lO- 


| the scheme for initiating a federal prosecu- 

tion is plainly defined. The police may not arrest upon 

mere suspicion but only on ‘probable cause.’ The next 

step in the proceeding is to arraign the arrested person 

before a judicia! officer as quickly as possible so that 

he may be advised of his rights and so that the issue of 

probable cause may be promptly determined. The ar- 

rested person may, of course, be "booked' by the police. 

But he is not to be t2ken to police headquarters in order 

to carry out a process of inquiry that lends itself, even 

ui not so designed, to eliciting damaging statements to 

support the arrest and ultimately his guilt." (354 U.S. 

at p. 454; emphasis supplied) 

The record here shows that Appellant was arrested by the police 
without a warrant at about 3:30 in the afternoon but was not given the 
preliminary hearing required by Rule 5 until shortly before noon the 
following day, some 21 hours later. He was not even "booked" until 
sometime after 6 p.m. in the evening of the day he was arrested. In- 
stead of bringing him "‘without unnecessary delay" before a committing 
magistrate after Lis arrest, the police took him directly to headquarters 
where he was interrogated by detectives and confronted with other indi- 
viduals arrested in connection with the same offense of which he was 
charged. In response to this examination, and allegedly under coerced 
circumstances, Appellant signed a "confession. " Even after obtaining 
this highly incriminating statement, however, the police made no attempt 


to bring him before a committing officer in compliance with Rule 5. In- 


stead, they held him, without counsel and without arraignment, for an 


additional period of about an hour, using the interval to bring to head- 


quarters a complaining witness. Upon confronting Appellant with this 


Pas ee 


witness almost three hours after his arrest, the police obtained from him 


further incriminating admissions. When they finally brought Appellant 


| 
before a committing magistrate the following day, ''when any judicial 
| 


caution had lost its purpose, '' Mallory v. United States, 354 U.S. at 
| 


p. 455, the police used the "confession" obtained at headquarters as the 


sole ground for commitment; and at his subsequent trial the same state- 


ment and the admissions made by Appellant when confronted with the 
complaining witness at headquarters formed the principal part of the 


government's case against him. 
| 


| 
In these circumstances, the first question presented by|this appeal 
| 


is whether Appellant's conviction below must be set aside because of the 


admission into evidence of his statements and of other evidence elicited 


by the police at headquarters after his arrest but prior to his arraign- 


f 
ment before the United States Commissioner. | 
| 


A. Appellant's "Confession" 


The Mallory case holds that compliance with Rule 5 ‘allows 
arresting officers little more leeway than the interval betweenlarrest 
and the ordinary administrative steps required to bring a suspect before 
the nearest available magistrate, '' Mallory v. United States, 354 U.S. 
449, 453 (1957). Where a delay occurs between arrest and arraign- 
ment, it "must not be of a nature to give opportunity for the aiebaction 


of a confession."' Id., at p. 455. And ‘lit is not the function of the police 
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to arrest, as it were, at large and to use an interrogating process at 
police headquarters in order to determine whom they should charge 
before a committing magistrate on 'probable cause’.'' Id., at p. 456. 
The circumstances already summarized leave no room for doubt 
that the “confession” elicited by the police at Robbery Squad headquarters 
from Apoellanc sometime after 4 p.m. on the day he was arrested was 
obtained in violation of Rule 5. Appellant was arrested after the police 
had received information that he had participated in the specific robbery 
later charged in his indictment. (JA 133) Both the arresting officer and 
his superior testified that Appellant was ''told he was under arrest for 
robbery, " that "there would be a charge placed against him when he 
got to police headquarters, and that he was "brought in charged with 
robbery." (JA 36, 47} Nevertheless, instead of initiating the "ordinary 
administrative steps,'' Mallory v. United States, 354 U.S. atp. 453, 
required to bring him before a committing magistrate, the police took 
him directly to the Robbery Squad office and there carried out "a pro- 
cess of inquiry” through interrogation by detectives and confrontation 
by other arrested individuals, as a result of which they did in fact elicit 


from him "damaging statements to support the arrest and ultimately his 


* 
guilt," Id., atp. 454. In these circumstances, his "confession" was 


plainly obtained during a period of illegal detention and its admission 


clad eon 

*Indeed, as has been noted, Appellant's "confession" was the only 
evidence used by the police at his later preliminary hearing to 
justify bis arrest in the first place. (JA 2) 
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into evidence at his subsequent trial over his objection requires|a re- 
versal of his conviction. Maliory v. United States, 354 U.S. 449 (1957); 
Jackson v. United States, 106 App. D.C. 396, 273 F.2d 521 (1959); 
Ginoza v. United States, 279 F.2d 616 (9th Cir. 1960); Trilling Le United 
States, 104 App. D.C. 159, 260 F. 2d 677 (1958); Watson v. United States, 


101 App. D.C. 350, 249 F.2d 106 (1957). 
The foregoing conclusion is ineluctable despite the relatively brief 

period of time which elapsed between Appellant's arrest and ais "con- 

fession.'' This Court has recognized that the touchstone as to competence 

of a prisoner's admissicns while in custody does not depend updn the ''mere 

passage of time." Trilling v. United States, 104 App. D.C. 159, 165, 

260 F.2d 677, 6&3 (1958) (concurring opinion of Sudge Danaher). In cir- 

cumstances such as are here presented, a delay of as little as pate an 

hour may make a confessior inadmissible. See Ginoza v. Unite d States, 


supra, 279 F.2d at p. 618-620. The test is not merely the lapse of time 


between arrest and confession, but the circumstances under which the 


confession was elicited and the use to which it is later put. The record 
here shows that the purpose of Appellant's interrogation at police head- 
| 
quarters was precisely that which is interdicted by Rule 5 and the 
Mallory decision, i,e., to elicit damaging statements to support both 
his arrest and, ultimately, his guilt of the offense charged. | 
| 


Nor can it be argued that Appellant's "confession" was 'spon- 


taneous" within the meaning of those cases where confessions have been 


held admissible even though obtained between arrest and arraignment. 
See, e.g., United States v. Mitchell, 322 U.S. 65 (1944); Perry v- 
United States, 102 App. D.C. 315, 253 F.2d 337 (1957); and Lockley 
v. United States, 105 App. D.C. 163, 270 F.2d 915 (1959). In the 
Lockley case, for instance, the defendant confessed his guilt immedi- 
ately upon his arrest by the police at his home, before the officials had 
bad an opportunity to errsage for a commitment hearing. Similar cir- 
cumstances were present in Perry, where this Court upheld admission 


of a confession made by Appellant before his arrival at police head- 


quarters, stressing that "nothing [appellant / gaid after arrival at 


headquarters was offered in evidence" and "it is not claimed, and does 
not appear, that the statements were involuntary, '' 102 App. D.C. at 
p. 316. In Mitchell, a case decided by the Supreme Courtten years 
before its Mallory decision, the confession involved was both “prompt 
and spontaneous, * 322 V.S. 65 at p. 69 (fn. 2). 

Here it cannot reasonzoly be contended that Appellant's "'con- 
fession" was spontaneous andj unprovoked. Even assuming, for purposes 
of argument only, that it was not obtained through actual use of “third 
degree" methods by police, as Appellant and others testified at his trial, 
the record leaves no doubt that it was elicited as the result of a deli- 
berate, planned, and highly efficient process of police examination. 
The detective who elicited it had spent the entire day taking similar 


confessions" from other youths, including Simms and Queen, both of 


SZ) KS 


whom were sixteen years old. He testified with obvious pride at the 
trial on two occasions that he was conducting an investigation similar 
to those of the Federal Bureau of Investigation. (JA 47, 101) The 
following excerpts from the cross-examination of Detective Blandato by 


trial counsel for Appellant leave no doubt as to the essential nature of 
| 


the process of interrogation as a result of which the confessions" of 


Appellant and othe rs were obtained: 


Q. [By Mr. Frey / "Officer, at the time thet you 
were suppcesed to have taken these statements from 
these boys, did you make shorthand notes?!" A. 
"There were handwritten notes made, yes, sir."' 
(JA 46) 


* *e K 


Q. "In other words, you were getting statements 
from them for the purpose of prosecuting them in 
criminal cases? Is that right?" A. "No,.sir, I was 
just taking statements from them as to what took place 
when this holdup occurred." (JA 46) 


*x* * * * 


Q. "Did you tell this defendant or Tatum or any 
other one, their constitutional rights before they 
signed that statement?" A. "Yes, sir." 


Q. "Did you tell them?" A. ''Yes, sir." 


Q. "Do you think they understood you?" A, "I 
told them. I don't know whether they understood it 
or not." 


Q. "Were they nervous?'' A. "Yes, I imagine 
they were nervous. You would be nervous, too." 
(JA 48) 


Q. “How many policemen in there on that occasion?" 
A. "No, you are getting into trying to pin me down on 
the number of police officers. They were running in and 
out all day long. At one time there may have been as 


many as fifteen ar twenty, and sometimes as Little as 
ten." 


Q. "Well, how many officers that interrogated?" 
A. “Well, suppose you tell me what time, and how 
many defendants were in there, and Ican tell you 
how meny officers were there. I mean, I can't give 
you a hypothetical answer to a question. by 


Q. “Well, Lasked you to direct your attention to 
January 22nd, in the afternoon.'' A. ''In the afternoon, 
ali right. In the afternoon there was anywhere between 
ten and twenty people in there, ten and twenty detectives 
in that room and it was depending on how many defen- 
dants were in there, and whether they had just brought 
the prisoners there, or whether they were going out to 
get other prisoners, and it is hard to tell you." 


Q. "Does more tnan one detective or officer interro- 
gate a defendant?" A. "Well, I imagine the police offi- 
cers were talking to these fellows, but like I told you, 

I was assigned to the investigation of this case, and 
everyone who worked on this case worked under my di- 
rection, and I was responsible only to Captain Bonaccorsy 
... We worked under the same system that the Federal 
Bureau of Investigation works on."' (JA 100-101) 


Finally, it cannot reasonably be contended that the delay between 


Appellant's arrest and arraignment was necessary because of the un- 


availability of a United States Commissioner or other committing officer. 
The mere fact that Appellant was arrested on Sunday, of course, in no 
sense justified the police in waiting almost 24 hours before bringing him 


before a committing officer. Indeed, on this point the circumstances 


———_—_————— 


*There is, of course, no suggestion in the record that Appellant in 
any way admitted his guilt of the offense charged at the time he was 
arrested or on the way to the police station, or even after arrival 
at headquarters, until he had been subjected to the process of inter- 
rogation described above. 
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requiring reversal in the Jackson case, supra, are pertinent here. 


Jackson was arrested early Sunday morning and detained throughout 


part of the day until after the police had obtained oral admissions 


from him of his guilt. Thereupon, the police had no difficulty in ob- 
taining a preliminary hearing before a judge of the Municipal Court at 
4:35 p.m. on Sunday afternoon. See Jackson v. United States, 109 
App. D.C. 233, 234-5, 285 F.2d 675, 676-7 (1960). Even though this 
hearing came too late in the circumstances of that case, it is apparent 
therefrom that the police face no untoward difficulty, at least in the 
District of Columbia, in complying with Rule 5 on Sunday Shevaocas 
The facts of the present case are particularly persuasive that 


the police could easily have complied with Rule 5 after arresting Appellant 
| 


| 
on Sunday afternoon. For here they had known since at least as early as 


ll a.m. on the same day (JA 131) that Appellant was to be arrested and 


charged with the precise crime for which he was later indicted. The 


police thus had every opportunity to make the necessary arrangements 
with the United States Attorney's office for the preliminary hearing 


required by Rule 5. Plainly, their failure to do so was the regult of a 
| 
deliberate election on their part to interrogate Appellant prior|to any 


arraignment and to obtain from him an evidentiary foundation for his 
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arrest and his later prosecution. Conduct less in keeping with the letter 


: Mens . . * 
and spirit of the Mallory decision is difficult to imagine. 


B. Other Evidence Obtained by the Police Between Appellant's Arrest 
and Arraignment 


Even if Appellant's "confession" had been admissible notwith- 
standing the provisions of Rule 5 and the Mallory decision, other evidence 
obtained between his arrest and arraignment and forming a significant 
part of the government's direct case at his later trial would require that 
the judgment of conviction in this appeal be set aside. This evidence 
consisted of the testimony at the trial by Mrs. Body that she had identi- 
fied Appellant as a principal in the robbery at police headquarters at 
about 6 o'clock on the afternoon of his arrest (JA 29), and testimony by 
Mrs. Body and officer Gray that upon being confronted with her at that 
time Appellant had affirmed that she had been in the store on the night 
of the robbery and that he observed her as he entered with "her hands in 


a bucket of water." (JA 29, 38)** 


*The government can, of course, derive no comfort from the fact that 
others besides Appellant were arrested on the same dzy in connection 
with the offense for which Appellant was charged and with other crimes. 
The Supreme Court's observation in Mallory that there is no “escape 
from the restraint laid upon police by /Rule 5/in that . . . other sus- 
pects were involved for the same crime," Mallory v. United States, 

354 U.S. 449, 456, is equally applicable here. Nor may the government 
claim that, until the police had completed their interrogation of Appellant 
at headquarters, they had no reason to believe that there was probable 


cause for his presentation to a committing magistrate, for in that case, 
his original arrest without a warrant would have been clearly illegal, and 
his subsequent ''confession" inadmissible on that ground, since police 
“may not arrest upon mere suspicion but only on "probable cause',"' 
Mallory v. United States, 354 U.S. 449 atp. 453. 


**a 5 in the case of Appellant's "confession,'' the record negates any in- 
ference that his admissions when confronted with Mrs. Body at police 
headquarters were spontaneous and unprovoked. (continued on p. 25) 


The foregoing evidence was relied on heavily as part of his direct 
case by the prosecutor. * it was obtained nearly three hours Ane Appel- 
lant's arrest, long after any possible reason for delay in his arraignment 
had passed. Certainly, if the police had been in any doubt aaue the 
strength of the evidence on which they based Appellant's original arrest 
to support his commitment, such doubt was dispelled after they had ex- 
tracted his signed "confession", Consequently, even if Appellant's 
commitment had not been unnecessarily delayed at the time of the "con- 


fession" itself, the delay had clearly become unreasonable by the time, 


later in the evening, of his confrontation with Mrs. Body. 


The factual situation presented by this aspect of the case is similar 


to that before this Court in the recent case of Payne v. United States, 


App. D.C. F.2d (Case No. 16, 268, July 13, 1961), 


cert. denied, U.S. » 30 U.S. Law Week 3121 (1961). In that 
case, this Court upheld a conviction based principally on a confession 
I 


made after the Appellant had been advised of his rights in compliance 


(continued) Rather, they appear to have been the product of systematic 

and skillful police interrogation. Mrs. Body described the incident as 

follows (JA 29): 
"|. . The first one they called up to see if he identified 
me was Sawyer and the Detective asked Sawyer had he ever 
seen this lady before and he said: ‘Yes, sir.'' And he said: 
"Where did you see her?" And he said: ''Eleventh Street at 
High's."" He said: 'What was she doing?'' And he said: 
"Getting a bucket of water.'' And then he asked him: "Who 
had the gun? Or did you have the gun?'' And he said: "No, 
I didn't have the gun.'' And he named the other boy who had 
the gun." | 


*In his argument to the jury on bebalf of the government, the prosecutor 
characterized Mrs. Body's account of the events at police headquarters 


on the day of Appellant's arrest as "the all-important thing, members 
of the jury, to remember... '"' (JA 108) 
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with Rule 5, but in the course of its opinion expressly approved the 
exclusion at his trial of an inximinating admission made when he was 
identified by a complaining witness at police headquarters on the evening 
of the day he was arrested and before his preliminary hearing. The 
Court's opinion stated as follows: 


‘In this case appellant's lengthy detention produced two 
things-- Warren's identification of Payne, and Payne's ad- 
mission of guzit. The latter, the admission, was excluded 
from evidence by the trial judge under the rule in Mallory-- 
rightly, we think, though the point is not before us for de- 
cision. It appears to have been the product of interrogation, 
rather than a spontaneous and voluntary admission. Cf. 
Fredericksen v. United States, 15 U.S. App. D.C. 262, 
266 F.26 463 (1959). As to the identification, the trial 
judge allowed Warren *o identify Payne as he sat in the 
courtroom, but did not permit any reference to the iden- 
tification made at police headquarters. Whether this last 
restriction was necessary under Mallory we need not say- 
However, it narrows the issue before us.'’ (Payne v.- 
United States, supra, slip opinion p, 7) 


Although the Court in Payne did not find it necessary to pass upon 
the admissibility of the identification itself, it would appear that this, 


too, was equally inadmissible anc that the trial judge rightly excluded 


any reference to it before the jury. in Bynum v. United States, 104 


App. D.C. 368, 262 F.2d 465 (1959), this Court reversed a conviction 
in a robbery case because fingerprints of the appellant obtained during 
a period of illegal detention had been used in evidence against him. The 
Court brushed aside a contention by the government that fingerprints, 
being a different type of evidence than admissions or confessions, should 
not necessarily be excluded merely because they were illegally obtained, 


as follows: 


| 

"True, fingerprints can be distinguished from state- | 
tents given during detention. They can also be distin- | 
guished from articles taken from a prisoner's possession. 
Both similarities and differences of each type of evidence 
to and from the others are apparent. But all three have 
the decisive common characteristic of being something | 
of evidentiary value which the public authorities have 
caused an arrested person to yield to them during ille- 
gal detention. If one such product of illegal detention 
is proscribed, by the same token all should be pros- 
cribed . . . So we find in the Di Re case, the Upshaw 
case, the Mallory case and the case at hand a com- 
pelling common reason for reaching the same result. 
Therefore, we conclude that the court below erred in 
admitting the fingerprints in evidence."' (104 App. 
D.C. 368 at p. 370) 


A result similar to that reached in the Bynum case is dictated in 


the present proceeding in regard to the evidence of the government con- 

cerning Mrs. Body's identification of Appellant at police headquarters on 
| 

the evening of his arrest. This identification could not have been made 


without Appellant's presence, just as the fingerprints of the appellant 
| 


in Bynum could not bave been taken unless he had been physically pres- 


ent. That Mrs. Body later also identified Appellant in court, land 

| 
that the police could have confronted Appellant with her after complying 
with Rule 5 and obtaining his commitment by a magistrate, are equally 


beside the point. ‘Neither the fact that the evidence obtained through 


| 
such detention is itself trustworthy or the fact that equivalent ¢vidence 


can conveniently be obtained in a wholly proper way militates against 


[its exclusion /. It is entirely irrelevant that it may be relatively 


easy for the government to prove guilt without using the product of 


illegal detention. The impostant thing is that those administering the crimi- 


nal law understand that they must do it that way."' Bynum v. United States, 


104 App. D.C. 368, 372, 262 F.2d 465, +69 (1959). 
* * * 

Appellant objected vigorously at trial to the admission of his "'con- 
fession", (JA 24, 25} His trial counsel did not, however, Sbject to the 
evidence concerning his iater admissions at the police station when con- 
fronted with Mrs. Body &r to the testimony concerning her identification 
of him at that time. In a matter "so absolutely vital" to Appellant's 
right to a fair trial and an impzrtial verdict, however, Wiborg v. United 
States, 163 U.S. 632, 658 (1895), this Court has the undoubted power 
and plain duty under Rule 52(5) of the Federal Rules of Criminal Pro- 
cedure, to take note of both errors, Robertson v. United States, 84 App. 
D.C. 185, 171 F.2d 345 (1948); cf. Gros v. United States, 136 F. 2d 
878, 880 (9th Cir. 1943). This is particularly true where, as here, there 
was at least partial objection below and the trial judge had ample oppor- 
tunity to consider the circumstances surrounding the evidence obtained 
between arrest and arraignment and to rule upon its admissibility. More- 
over, there is present in this appeal, unlike other cases in which this 
Court has refused to rule upon the admissibility of admissions as to which 
no objection was raised at trial, a substantial question concerning the 
voluntary nature of the evidence involved. Cf. Gilliam v. United States, 
103 App. D.C. 181, 257 F.2d 185 (1958). 

It must also be remembered that Appellant's "confession" and the 
evidence concerning his confrontation with Mrs. Body at the police station 
constituted the major part of the government's case against him. As al- 


ready noted, the government presented no evidence except Appellant's 
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"confession" to the committing magistrate at the time of his preliminary 
hearing. (JA 2) And except for the evidence obtained at the police station 


| 
between Appellant's arrest and his arraignment, the government's entire 


! 
direct case at trial consisted of Mrs. Body's identification of bim in open 
| 


court and allegations by police officers concerning admissions of guilt he 
allegedly made at the time of his preliminary hearing. As to Mrs. Body's 
testimony, it was squarely contradicted, not only by the testimony of 
witnesses Simms and Queen, but also by witnesses Harold and Patricia 
Nelson, both of whom stated unequivocally that Appellant was at the Nelson 
home during the entire evening on which the robbery seguered.| (R. 295- 


313) As to.the alleged admissionsin the presence of the United States 


Commissioner, the Commissioner himself testified that he had no rec- 
1 


ollection of them. (R, 321, 324) 
The procedural safeguards written into Rule 5 of the Federal Rules 
of Criminal Procedure are designed ''to check resort by officers to 'secret 


interrogation of persons accused of crime''", Upshaw v. United States, 335 
U.S. 410, 412-413 (1948), and hence ultimately to prevent infringement 

of the basic right, guarantced by the Fifth Amendment, of vacuous who are 
arrested in criminal cases not to give testimony against themselves. See 
McNabb v. United States, 318 U.S. 332, 341 (1943). In the circumstances 
Fo (ae a 

of this case, the use by the government of Appellant's "confession" and of 
the other evidence obtained later at the police station constituted a direct 
and substantial invasion of his constitutional rights. It is ciphasible to 
“escape the conclusion that in both instances the errors complainec of 
were plain; that the natural and probable influence upon the jury was pre- 
judicial, and that the right of appellant to a fair and impartial verdict of 
the jury was substantially affected.'' Robertson v. United States, 84 App. 


D.C. 185, 186, 171 F.2d 345, 346 (1948). 
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Appellant Was Deprived of a Fair Trial Secause of the Admission 
as Rebuttal Sviderce for the Government of Material so Highly 


Prejudicial That its Effect on the Jury Coule Not Have Been Cured 


by Limitin g Instructions From the Corrt. 

A. The Nature of the Government's Rebuttal Evidence. 

As indicated in the statement of the case, supra, Appellant took 
the witness stand in his own defense and called witnesses to establish 
that he was elsewhere at the time of the crime. He also calied as his 
own witnesses two other youths, Simms and Queen, who had originally 
been indicted for the sare offense, both of whom testified affirmatively 
that they had participated in the crime and that Appellant had not been 
involved. (JA &4, 70} 

Allegedly in order to show that they had made prior contradictory 
statements and thes to impeach their exculpatory tes:imony for Appelant, 
the prosecutor was permitted during cross-examination to read into the 
record portions of "confessions" obtained from Simms and Queen on 
January 22, 1961, in circumstances similar to those surrounding Appellant's 
own “confession”, both of which named Appellant as a participant in the 
robbery. (JA 66, 76} The government was also allowed to show that 
Simms, in testimony before the Grand Jury, had implicated Appellant in 
the robbery. (JA 96) On each of these occasions the trial court 
cautioned the jury as follows: 


"Now the only purpose for which you can receive that kind 
of testimony is so that you may determine in your own 


minds how much weight or credibility you are going to 
place in the testimony of this witness. It is not offered 
proof of the substantive facts, or proof of the facts, so that 
the only reason you are permitted to hear this kind of 
testimony, if you find that he did make a contradictory 
statement on 2 prior occasion, as going to affect his 
credibility as a witness." (JA 67) 


At the time that this cross-examination of Queen and Simms 
occurred their "confessions" to the offense alleged in the indictment 
were marked for identification as government exhibits 4 and 5 (JA 66, 
75) and the transcript of Simms' Grand Jury testimony was marked as 
government exhibit 7. (JA 95-96) At the conclusion of the trial, after 
the police officer who had taken Queen's “confession” had Beek called 
to identify it (JA 89), a question arose as to how much of the exhibit 


| 
the jury should be permitted to see and the Court ruled, without objec- 


tion, that the statement would be received in evidence in its entirety, 


| 

subject to the cautionary instructions quoted above. (JA 90-92) The 
| 
| 


same procedure was followed 2 few minutes later in respect to the 


"confession" of Simms. (JA 98)* 


Apparently being of the belief that his admonitions to the jury at 


| 
the time of the original examination on the "confessions" of Queen and 


*Although the record is clear that, by agreement of counsel, the entire 
“confession of Queen was admitted into evidence as rebuttal, sudject 
to the limiting instruction to the jury quoted above, it appears that the 
trial judge may not at first have intended the entire statement of Simms 
to be considered. (JA 98) However, there is no doubt that the exhibit 
in its entirety was in fact received and scrutinized by the members of 
the jury. (JA 128, 13)) 


Simms had beex sufficient, the trial judge made no further reference 
to either ''confession'' in his charge. (JA 116-127) Nor did he caution 
the members of the jury concerning the material in the "confessions" 
when, during their deliberations, they requested all of the exhibits 

in the case for examination, merely granting this request and sending 
into the jury room the complete texts, not only of the ''confessions" 
of the two codefendants, but also of the statements taken from Simms 
and Queen and the transcript of Simms' testimony before the Grand 
Jury. (JA 128) 

The "confession" of the sixteen-year-old Simms which went 
inte the jury room pursuant to the foregoing request appears in full in 
the Joint Appendix. (JA 131-135) It consists of a detailed, discursive 
and highly inflammatory account of the exploits of the ''LeDroit Ramblers" 


gang, describing in lurid and graphic terms numerous offenses 


aNegedly committed by members of the gang over an extended period 


of time, and conciucing with the juvenile boast that 


"I guess that we got about 80 or 90 hustles to our credit 
since I joined the club in August of 1960." (JA 134) 


The statement refers to Appellant at only one place (JA 133), in con- 
nection with the specific crime for which Appellant was indicted, which 
reference was read in full to the jury during the trial by the prosecutor. 


{JA 98) 


B. The Government's Rebuttal Evidence Could Not Have Been 
Admitted as Part of its Direct Case Under Any Circumstances. 


There can be little question that if the Government had attempted 
| 


to offer as part of its direct case against Appellant the “confespions" of 
Queen and Simms or the latter's testimony before the Grand Jury, this 
evidence would have been inadmissible. Fiswick v. United States, 329 
U.S, 211 (1946); 4 Wigmore, Evidence, Section 1076 (3rd Ed. 1940). 
Indeed, in view of the references to other offenses contained in the 
statements, and in particular the highly inflammatory material spread 


throughout the "confession" of Simms, it is probable that even lif Simms 


| 
and Queen had been codefendants at the trial and their confessions had 


been admitted with limiting instructions to the jury that they could not 
be considered as proof of the offense charged against Appellant, the 
prejudice to the jury from their reception would have been so great as 
to have required a reversal of Appellant's conviction. Scushorsegh Vv. 
United States, 232 F.2d 412 (5th Cir. 1956); Mora v. United States, 

190 F.2d 749 (5th Cir. 1951); cf. Krulewitch v. United States, 336 U.S. 
440 (1949). In the Scarborov7h case, for instance, the Court held that 
receipt in evidence of an admission of a codefendant implicating the 
Appellant had so prejudiced the Appellant's case ina conspiracy prose- 
cution that even special instructions by the Court to the jury withdrawing 


the evidence and charging the jury not to consider it against Appellant 


were insufficient to cure the error which had occurred, 
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Moreover, the "confessions" of Queen and Simms could not 
even have been admitted into evidence against them in a separate trial 
before a jury without a preliminary hearing by the District Court, out 
of the presence of the jury, on the question of whether they were volun- 
tarily made, in view of the fact that both individuals testified at 
Appeliant’s trial (JA 64, 75) that the "confessions" had been coerced. 
Wright v. United States, 102 App. D.C. 36, 250 F.2d 4 (1957); McAffee 
v. United States, 70 App. D.C. 142, 105 F.2d 2l (1939). This is particu- 
larly true in view of the fact that both Simms and Queen were sixteen 
years old at the time of their examination by the police. (JA 92, 13)) 

Since the "rebuttal" evidence of the Government would thus have 
been entirely inadmissible as part of its case in chief on a number of 
grounds, the second principal question presented on this appeal is 
whether the defendant was prejudiced by its admission against him, under 
the cautionary instruction to the jury quoted above, ostensibly for impeach- 


ment purposes orly. Thus this case raises the issue which a majority 


of this Court found it unnecessary to reach in Lockley v. United States, 


106 App. D.C. 163, 270 F.2d 915 (1959). 


C. Admission of the Government's Rebuttal Evidence in its Entirety 
Was Unnecessary and Inherently Prejudicial. 


In Walder v. United States, 347 U.S. 62 (1954), the Supreme Court 
established the principle that the government's right to defensive use of 


evidence not available for its case in chief must be limited by the accusea's 


constitutional privilege to ''deny all the elements of the case agpinst him 
without thereby giving leave to the government to introduce by way of 
rebuttal evidence illegally secured by it. . .". Walder v. United States, 


supra, 347 U.S, at p. 65. Consistent with this principle, this Court has 
approved the use in a criminal proceeding of rebuttal evidence by the 


government which did not tend to establish the elements of the ofense 
| 


at issue. Tate v. United States, 109 App. D.C. 13, 283 F.2d 3177 (1960) . * 
| 
No instance has been found, however, where this or any other appellate 


court has sanctioned what occurred in this case---namely, the!introduction 


by the government, ''for impeachment purposes only", of a mass of in- 


flammatory material tending to establish not only the essential elements 


of the offense with which Appellant was charged, but also implying that 


i 
he was at least indirectly involved in numerous other crimes as a member 


of a notorious criminal gang. By allowing this inadmissible, irrelevant, 


and highly prejudicial evidence to go before the jury, ''the District Court 


| 
permitted the prosecution to paint the defendant . . . as a bad man, 
| 


associating with criminal companions, who would do most anything. The 


accumulation of these errors made it impossible for the jury to limit its 


*The Court noted, in affirming the conviction in the Tate case, that it 
did not present a Situation, such as is present here, "where, junder the 
claim of impeachment, a full and detailed confession of a crime was 
allowed to go to the jury to rebut specific and limited exculpatory state- 
ments made by the defendant on direct examination" (109 App. D.C. 


at p. 16). 
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consideration to the charge for which FAppeLant/was being tried, and, 
in sum, they constitute reversible error", United States v. Tomaiolo, 
249 F.2d 683, 690 (24 Cir. 1957). 

The practical problem for the trial court posed by the use of other- 


wise inadmissible rebuttal evidence in a criminal proceeding can, no 


doubt, be a difficult one, as shown in the dissenting opinion of Judge 


Burger in Lockley v. United States, 106 App. D.C. 163, 166-169, 270 F.2d 


915, 919-921 (1959). Whatever its proper solution in other cases, however, 
it seems clear that in the present instance the introduction of the undiffer- 
entiated mass of inflammetory material comprising the "confessions" of 
Queen and Simms was wholly unnecessary, cannot but have affected 
substantial rights of Appellent, anc requires reversal of his conviction 
pursuant to Rule 52{>) of the Federal Rules of Criminal Procedure, even 
in the absence of objection below. 

Obviously, “there was no excuse for this evidence to be placed 
before the jury in the first place”. Scarborough v. United States, supra, 
232 F.2a at pp. 414-415. As the trial judge correctly observed (JA 67) at 
the time the "confessions" of Queen and Simms were first alluded to by 
the prosecutor, the only legitimate rebuttal purpose they could have served 
would have been to show that on a prior occasion (i.e., during their 
detention by police on the day of their arrest) bota Queen and Simms had 
stated that Appellant had participated in the robbery. If such were the 


government's purpose in referring to the "confessions", however, it was 
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fully accomplished by reading into the record the excerpts therefrom 
| 
establishing the prior statements, which was in fact done during the 
course of the trial. (JA 66, 98) The rest of the "confessions''+--particu- 
I 


| 
larly the lurid catalogue of other offenses by the LeDroit Ramblers con- 
| 
tained in Simms' statement---was entirely irrelevant to any specific 
| 


factual assertion of the defense and hence was both unnecessary and 


inappropriate as rebuttal evidence. 


In a somewhat similar factual situation, the Court of Appeals for 
if 
the Sth Circuit reversed a conviction for subornation of perjury where the 
| 
prosecution had been allowed, for the purpose of impeaching the credi- 


bility of one of its own witnesses who had on direct examination surprised 


the government by testimony favorable to the appellant, to examine the 


| 
| 
witness on numerous excerpts from a prior statement by ber, of a preju- 


dicial nature to appellant, none of which could have been admitted as part 
of the government's case in chief. Culwell v. United States, 194 F.2d 
808 (5th Cir. 1952). In reversing the conviction, the Court observed as 
follow 8s: 


“It is the established rule that impeachment of one's own 
witness may be resorted to where his testimony has 
surprised the party offering him. However, the impeach- 
ing matter is to be limited to the point of surprise. . } 
‘In no event may the fact that a witness has made con- | 
tradictory statements be used as it in effect was here, | 
a basis for completely discarding the rules of evideace 
against hearsay and ex parte statements, and, as im- | 
peachment, opening the flood gates of prejudicial and 
damaging hearsay.' "' (194 F.2d 808 at p. 81). 


as 


2385 


The Culwell case involved "impeachment" by the government of one of 

its own witnesses, Dut the principle there approvec is all the more 
applicable in the case of "impeachment" of a defense witness, for in the 
latter situation the eliciting of incriminating evidence not available to the 
government in its direct case cuts squarely across the defendant's right 

to teke the stand and ceny, either in his own right or through his witnesses, 
all the elements of the offense against him. Walder v. United States, 
supra. 

The additional circumstances that, in this case, other evidence 
indicated the unreliability of the "confessions" used for impeachment pur- 
poses by the government (i.e., the youth of the confessors and their 
allegations of dcress); that the full text of the "confessions" were sent 
into the jury room, presumably there to be passed from juror to juror 
out of the presence of the Court; and that the Court did not caution the 
jury about the “confessions” in any way in its charge---2ll combine to 
compel the conclusion thet the prejudice to Appellant inherent in the 
introduction of such 2 mass of inflammatory material could not reasonably 
have been allayed by the edmonitions of the trial judge to the jury during 
the course of the trial at the time portions of the "confessions" were 
read. As Judge Burger correctly stated in his dissent in the Lockley 


case, Supra, courts must tread carefully when utilizing proscribed 


evidence for any purpose". Lockley v. United States, supra, 106 App. 


D.C. at p. 169. Since the introduction of the full text of the "confessions" 
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by Simms and Queen against Appellant at his trial was entirely unnecessary, 
| 
and since Appellant's case was undoubtedly prejudiced in the eyes of the 
| 
jury by the use of this "back door" evidence, the judgment below must be 


reversed, 


Mm. Repeated References by the Government to a Notorious Juvenile 


Gang Connected with Numerous Other Offenses Deprived Appellant 
of a Fair Trial and Independently Reguires Reversal of Hig 


Gonviction Even in the Absence of Objection Below. | 


As disclosed in the statement of facts, supra, the crimé for which 


Appellant was indicted was one of a series of robberies under investigation 
| 


by the police in connection with the activities of a notorious group of 


juvenile delinquents known popularly as the LeDroit Ramblers,* According 
| 
to the alleged "confession" of the sixteen-year-old Simms which was 
| 
admitted into evidence as a rebuttal exhibit of the government, the Ramblers 
gang had perpetrated some 80 to 90 criminal offenses over 2 period of 


months preceding Appellant's trial. (JA 134) Simms himself, according 


| 
*The record does not disclose the source of the name by which the gang 
was known. There can be no question, however, that its activities were 
a matter of general knowledge and notoriety during the months preceding 
Appellant's trial, This Court may take judicial notice of the fact that on 
January 23, 1961, the day following Appellant's arrest and interrogation 
by the police, the Washington Post carried a Pagel, 8-column banner 
headline on the arrest ("16 SEIZED AS GUN-GANG SUSPECTS") and sub- 
headings indicating that "Police Link 'Ramblers' to Holdups"! and 
“Juveniles Involved in Mob Accused of 80 to 90 Crimes". Similar 
prominent headlines were carried on the same day in the city's other 
two daily newspapers, the Washington Daily News (Page 5--'More Arrests 
Slated in Gang Roundup") and the Washington Evening Star (Rage l-- 
"POLICE ROUND UP GANG LINKED TO 80 ROBBERIES"). | 
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to the same document, was "secretary" of the gang, and Simms, Queen 

and Tatum were indicted, 2t or about the time of their indictment with 

Appellant for the High's robbery, for other crimes allegedly perpetrated 

by the gang.* Despite the numerous other offenses allegedly committed 

by members of the Ramblers gang, however, there is no indication in the 
files of the District Court that Appellant was ever charged with any crime 
other than the one for which he was convicted in this proceeding. More- 
over, Appellant's “confession” as read to the jury (JA 50) stated that the 

High's robbery w2s “the only robbery I have ever been involved in and I 

wish now I had never been involved in any robbery at all'', ** 

Fhe records of the District Court show that during the month of March, 
1961, Simms was indicted for five separate offenses in addition to the 
High's robbery {Cr. Gase Nos. 141-61, 142-61, 147-61, 148-61, 229-61). 
Queen was indictedc daring the same month for three other crimes (Cr. 


Case Nos. 141-61, 147-61, 148-61), and Tatum for one other offense 
(Cr. Case No. 146-6)}. 


**That the trial judge himself may have erroneously believed at Appellant's 
trial that he had participated in other offenses as a member of the 
Ramblers gang is evident from the following colloquy between the Court 
and Appellant at his sentencing hearing on June 30, 1961: 


The Court: ". | . I think the evidence was ample to support the 
conviction in this case. This was a group of young men who 
were running around the city in January and December, known 
as the so-called LeDroit Ramblers, who committed many 
robberies throughout that period, and ail of the sentences 

that have heretofore been imposed in these cases have been 
uniform. Every judge that 1 know of has givena sentence 
under the Youth Corrections Act and has given a sentence 

of 3 to 9 years, and that is going to be the sentence of the 

(footnote continued on following page) 
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Although Appellant was thus never shown to have been a member 
of the Ramblers gang; although there was no evidence that he had partici- 


pated in any other offenses; and although the indictment under which he 


was tried made no reference to a conspiracy to commit crime, the govern- 
| 


ment was allowed without objection to refer repeatedly throughout his 


trial to the Rambler gang in contexts from which the jury could only have 


inferred that Appellant was in facta member of the gang and, hence, that 
| 
he was chargeable with the numerous other offenses for which |its members 


| 
were allegedly responsible, 
| 


A few examples from the record, taken both from the testimony 
| 


of government witnesses and the arguments of the prosecutor to the jury, 


Court in this case. Now, I willask the defendant if he 


has anything further to say before sentence is imposed?" 


The Defendant: 'May I say something?" 
The Court: ''Yes." | 


The Defendant: "I was not a member of the LeDroit Ramblers." 


The Court: "Iam not saying that you were or that you| were not, 
but that is the nature of the case. We have several of |these 
boys that allegedly were members. I am not sentencing you 

on that. Iam sentencing you because the Court feels that the 


evidence was sufficient to sustain your conviction in this case. " 


The above exchange between Appellant and the trial judge appears in the 
transcript of sentencing proceedings (pp. 2-3) in the record which has 
been filed in this Court in Case No. 16,637, an appeal brought by 
Appellant's codefendant Earl Tatum. 
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suffice to show the aggravated nature of these multiple references to 


other offenses: 


12 Cross-examination of Roy Tatum: 


"Ouestion Poy Mr. Caputy/: You are involved in several of these 
robberies, too, aren't you? Answer: Only two. Question: And 
you are 2 merxober of the group called the LeDroit Rambles? 
Answer: LeDroit Ramblers. Question: And is your brother 
a member of that, too? Answer: I don't know." (JA 85) 


2. Direct Testumeny of Captain Bonaccorsy: 


"Question Pby Mr. Caputy/: Now can you tell us whether at the 
Robbery Squad there was a group of individuals known as the 
LeDroit Ramblers that day? Answer: Yes, sir, there was. 
Question: Now can you tell us about how many individuals 
known 2s the LeDroit Ramblers were in the Robbery Squad 
office on that day? Answer: I can't tell you the exact number 
as I had assigned Captain Blancato in charge of that case." 
{JA 86) 


me * * 


3, Direct Testimory of Officer Gray: 


"Question Poy Mr. Caputy/: Did you at any time sir place your 
hands unlawfully upon any oZ the members of the LeDroit gang 
that were apprehended and in the Robbery Squad office on 
January 22nd? Answer: No sir, I did not."' (JA 97) 


* * * 


4, Direct Testimony of Detective Blancato: 

"Question [by Mr. Caputy/: Did any police officer in your 
presence strike any of the members of the LeDroit Ramblers 
who had been apprehended on January 22nd and who were at 
headquarters on January 22, 1961? Answer: Nobody struck 
anybody." (JA 98-99) 


es 


5. Opening Argument to the Jury on Behalf of the Governance 


"/by Mr. Caputy/. . . We presented the facts as they have 
unrolled on the night that these two working people weré 
robbed in High's store, and we have presented the facts, 

members of the jury, as they have unrolled after tne | 

police department here succeeded in apprehending certain 
individuals, some LeDroit Rambler members, and you! 
have the testimony of the police officers as to their 

statements and admissions made. . ." (JA 110) 


ss * * 


6. Closing Argument on Behalf of the Government: | 


"Mr, Caputy: If Your Honor please, and members of the jury, 
when Captain Bonaccorsy, members of the jury, took that 
stand, he told you that this LeDroit Ramblers gang was quite 
a thing, and that there was a great many people there,| 


members of the jury, at the Robbery Squad office . . « 
(JA 114) | 


In addition to the above references, of course, the "confession" 
of Thomas Simms admitted into evidence as part of the eevee Geit's 
rebuttal case (JA 131-134) was rife with lurid references, couched ina 
mixture of juvenile braggadocio and underworld jargon, to shel pamierous 
other offenses allegedly committed by the Ramblers gang. GA 131-134) 

| 

A person accused of a crime is entitled "to be tried solely on the 
evidence against him rather than on the admission of another's guilt", 
Payton v. United States, 96 App. D.C. 1, 3, 222 F.2d 794, 796 (1955). 
Equally ingrained in the law is the proposition that evidence of other 
offenses by the accused himself should not ordinarily be placed before 


the jury lest it prejudice an impartial determination of his guilt or 


innocence of the specific crime charged in the indictment. Harper v. 


= 44 


United States, 99 App. D.C. 324, 239 F.2d 945 (1956); Fenwick v. 
United States, 102 App. D.C. 212, 252 F.2d 124 (1958). 

Even on the assumption---unwarranted by the record here---that 
Appellant had been a member of the Ramblers gang and had in fact partici- 
pated in other offenses perpetrated by that group, references thereto by 
the prosecution witnesses and by the prosecuting attorney himself in argu- 
ment to the jury would have been highly prejudicial under the foregoing 
authorities. Such references were all the more damaging when there was 
no probative evidence indicating that Appellant had in fact participated, 
directly or indirectly, in acy offense other than that charged in his 
indictment. 

It has been held that, even where the indictment charges multiple 
offenses by the same group of individuals and where the evidence shows 
that the group acted in concert to commit the offenses, 2 reference to the 


codefendants before the jury as a "gang" “is rather a harsh one, and 


ought not to be used by counsel for the governmen' ", Billingsley v. United 


States, 274 Fed. 86 (6th Cir. 1921).* Where, as in this case, the record 


¥In the Billingsley case Billingsley and a group of others were indicted for 
multiple violations of the liquor laws. The prosecuting attorney referred 
in his arguments to the defendants as the "Billingsley gang'"'". The Court 
specifically disapproved the use of such a term but held that, in view of 
explicit evidence that the group was “organized for this particular unlaw- 
ful purpose”, it was not prejudicial error for the trial court to refuse to 
instruct the jury to disregard the characterization and caution the District 
Attorney against making it. Billingsley v. United States, 274 Fed. 86 at 
pp. 92-93. 
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contains no proof that the Appellant was in fact a member of any "gang", 
such a reference was inexcusable. 
| 
The prejudicial effect on the jury of repeated allusions by the prose- 
| 


if 
cution to a notorious group of juvenile delinquents can scarcely be over- 
if 


estimated. Appellant's defense at trial was that he was not present at the 
| 


scene of the crime, and his proof, if believed by the jury, would have 


supported this defense. The deliberate placing of the single offense charged 


in the indictment into a context of juvenile garg activities could not have 


helped but influence the jury in its task of evaluating the credibility of 


| 

Appellant and his witnesses as against the only competent direct evidence 
| 

offered by the Government that he was at the scene of the crime, i.e., 


the testimony of Mrs. Body. | 


Under such circumstances, the declaration of a mistrial by the 
Court sua sponte in order to prevent irreparable prejudice to Appellant 
| 
would have been wholly justified. At the very least, the Court below had 


an obligation to caution counsel and to instruct the jury to disregard all 


references to the Ramblers gang in their deliberations. Wagner v. United 


| 
States, 263 F.2d 877 (Sth Cir. 1959); Stewart v. United States, 10l App. D.C. 
51, 247 F.2d 42 (1957); cf. Steele v. United States, 222 F.2d 628 (5th Cir. 
| 
1955). The fact that Appellant's trial counsel did not specifically object 


to the prejudicial references coes not require a contrary conclusion, for 


it is plain that the repeated references by the government's attorney and 
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his witnesses to the activities of the gang in such a context as virtually to 
require the jury to conclude that Appellant was an active member thereof 
were "so plainly erroneous as to seriously affect the fairness of the trial 
and the substantial rights of the defendants", and hence to warrant 
exercise by this Court of its authority to correct plain error under Rule 


52(b) of the Federal Rules of Criminal Procedure. Wagner v. United 


States, supra, 263 F.2d 877 at p. 884, 


CONCLUSION 
For the foregoing reasons, the verdict and judgment below should 
be reversed. 


Respectfully submitted, 


Aloysius B. McCabe 
800 World Center Building 
Washington 6, D. C. 


Attorney for Appellant 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. Where the evidence shows that (a) appellant was arrested 
on the basis of statements made by two accomplices impli- 
cating him in a robbery, (b) appellant confessed minutes after 
arriving at the police station. (c) his confession was being re- 
duced to writing within a half-hour after his arrival, (d) ap- 
proximately two hours after his arrest and upon being con- 
fronted and identified by a witness to the robbery. he made 
further oral admissions. was it reversible error to admit the 
written and oral statements into evidence particularly when 
no objection was raised as to the admission of the oral state- 
ments and when the sole objection to the introduction of the 
written statement was that it was involuntary? 

2. Did the trial court abuse its sound judicial discretion in 
allowing the government to introduce prior inconsistent state- 
ments of defense witnesses (not the co-defendants) for the 
limited purpose of attacking the witness’ credibility where (a) 
extensive cautionary instructions were given to the jury ex- 
plaining the sole purpose for which these documents had been 
introduced (b) no objection was taken to the use of these prior 


statements? ok 
3. Where no objection was taken to the prosecution's re- 


marks included in the summation to the jury, did such remarks 
contain plain error or defects affecting substantial rights with- 
in the meaning of Rule 52(b) of the Federal Rules of Criminal 
Procedure not cured by the trial court's instructions, where the 
record shows that these remarks were based upon evidence 
adduced at trial? 
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The Case For The Government 
The Case For The Defense 
Statute and Rules Involved. ---------- 
Summary of Argument. 


's incriminating statements were properly admitted 
into evidence 

Il. The trial court did not abuse its discretion in admitting prior 
inconsistent statements of defense witnesses for impeachment 
purposes; where no objection was preserved, such action does 

not constitute plain error 
IIL. The remarks of the prosecuting assistant in his address to the 
jury were properly founded upon evidence adduced during 
trial and are not grounds for reversal where the defense failed 
to object at trial. These remarks which must be read on this 
appeal in the light of Rule 62(b) of the Federal Rules of Crimi- 
nal Procedure, clearly do not constitute defects affecting sub- 


Conclusion 
TABLE OF CASES 


Accardo v. United States, 102 U.S. App. D.C. 4, 249 F. 2d 519 (1957), 
cert. denied, 356 U.S. 943 (1958) 
*Bedell v. United States, 68 App. D.C. 31, 68 F. 2d 776 (1934) 
Bimbo v. United States, 65 U.S. App. D.C. 246, 82 F. 2d 852 (1936), 
cert. denied, 297 U.S. 721 
*Blackney v. United States, 103 U.S. App. D.C. 187, 257 F. 2d 191 
(1958), cert. dented, 357 U.S. 937 
*Bratcher v. United States, 149 F. 2d 742 (4th Cir. 1945), cert. dented, 
$25 U.S. 885.------------------ ener 
Buckner v. United States, 81 U.S. App. D.C. 38, 154 F. 2d 317 (1946). 
Bynum v. United States, 104 U.S. App. D.C. 368, 262 F. 2d 465 (1958). 
Commonwealth v. Saldutte, 136 Pa. Super. 52, 7 A. 2d 121 (1939)-.-- 
Day v. United States, 108 U.S. App. D.C. 159, 260 F. 2d 33 (1960)... 
*Goldemith v. United States, 107 U.S. App. D.C. 305, 277 F. 2d 335 
(1960), cert. denied, 364 U.S. 863 
Jackson v. United States, 109 U.S. App. D.C. 233, 28 F. 2d 675 
(1960), cert. denied, 366 U.S. 94 (1961) ...--------------------- 


“Cases chiefly relied upon are marked by asterisks. 


(tat) 


Ww 


Jomes v. United Sates, — US. App. D.C. —, — F. 2d — (decided 


*Lockley v. United States, 106 US. App. D. c. 163, 270 F.2d 915 (1959)_ 
Milton Mallory v. United States, ie U.S, App. D.C. 66, 259 F. 2d 


Mallory v. United States, 354 U 
® Metoyer v. United States, 102 “App. D.C. 62, 250 F. 2d 30 (1957) ~ 
Morgan v. United Sates, — App. D.C. —, 294 F.2d 911 (1961). 
People v. Baker, $ WW. 2d 522, 134 NE, 2d 786 (1956) 
Perry v. United States, 102 U.S. App. D.C. 315, 253 F.2d 337 (1957), 
cert. denied, 356 US. 41 (1958) 
*Porter v. United States, 103 U.S. App. D.C. 385, 258 F. 2d 685 (1958), 
cert. denied, 36) U.S. 906 (1959) ett tte, <b Natcrayaa sieraaah ses clare minarets 
Rodénson ¥. United States, 98 U.S. App. D.C. 347, 210 F. 2d 29 (1954) - 
*S mith v. United Sates, 37 App. D.C. 71, 17 F. 2d 223 (1927) 
Smith v. United States, 103 U.S. App. D.C. 48, 254 F. 2d 751 (1958), 
cert. denied, 357 US. 
Sperf & Hansen v. United States, 156 U.S. 51 (1895) 
Tote v. United States, 109 U.S. App. D.C. 13, 283 F. 2d 377 (1960) - 
Thomas. United States, 106 US. App. D.C. 5, 268 F. 2d 581 (1959) - - 
. United States, 104 U.S. App. D.C. 159, 260 F. 2d 677 


US. 
US. 


Teited States v. Ball, 163 U.S. 662 (1896) 
*Upited States v. Feinberg, 140 F. 2d 592 (2d Cir. 1944), cert. denied, 
322 US. 726. 
* United States v. Ladson, 294 F. 2d 535 (2d Cir. 1961) 
United States v. Vita, 294 F. 2d 524 (2d Cir. 1961). - ------------- 
Walder v. United States, 347 U.S. 62 (1954) 
Wheeler o. United States, 93 US. App. D.C. 159, 211 F. 2d 19 (1953), 
cert. denied, 347 U.S. 1019 (1954) 
Wright v. United States, 102 US. App. D.C. 36, 250 F. 2d 4 (1957) -- 


OTHER REFERENCES 


Rule 5(a), Fed. R. Crim. P 
Rale 52(b), Fed. R. Crim. P 
WIGMORE, Evidence, § 1018, 1040 (3d Ed. 1940)_...---------- - 


© Cases chiefiy relied upon are marked by asterisks. 


11,12 


13 
14 


16 
10 
12 
14 


15, 16 
10 


7,12 
16 
13 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16536 


ExLwoop SAWYER, APPELLANT 
v. 
Unrrep STaTES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On March 6, 1961, an indictment charging appellant and 
four other defendants with robbery (22 D.C.C. 2901) was filed 
in the District Court (J.A. 3). On March 10, 1961, appellant 
entered a plea of not guilty at his arraignment (J.A. 4). Trial 
by jury of appellant and his co-defendant Earl Tatum. com- 
menced on April 20, 1961 '; thereafter, the jury found appellant 
guilty as charged (J.A. 129), and the court sentenced him to 
the custody of the Attorney General pursuant to the provisions 
of the Federal Youth Corrections Act for a term of from three 
to nine years (J.A. 135). From this conviction he appeals. 

Based on all the evidence adduced at trial, it is undisputed 
that the following occurred: At about 10:00 o'clock in the 
evening of December 30, 1960, three young men entered and 
at gun-point robbed the High’s Ice Cream Store located at 
1601 Eleventh Street, Northwest, in the District of Columbia. 


_ *On motion of the Government, the charge was dismissed as to Griffin, 
Simms and Queen. See a. 2, following. 


(1) 


2 
s 


While one of the men covered the two store employees with his 
gun, another slid around the counter, opened the cash register 
and removed approximately 44 dollars. The robbers then 
left. 

On the morning of Sunday, January 22, 1961, one Wilbur 
Queen and one Thomas Simms were arrested after committing 
another, unrelated, robbery (a shop in the 1400 block of 
Eleventh Street, Northwest). In the process of confessing to 
this later holdup Queen and Simms admitted participation in 
the December 30, 1960, robbery; further, they stated that ap- 
pellant and Earl Tatum were also involved in this earlier 
robbery. On the basis of this information, the police arrested 
appellant and Tatum (see J.A.18). At trial the defense coun- 
sel requested a hearing out of the presence of the jury “to de- 
termine the admissibility” of confessions made by the two 
defendants; the defense contended “that the confessions were 
obtained under coerced cércumstances” (J.A.5). At the end 
of the hearing, the court denied defense motions to suppress 
the confessions (J.A. 25). 

The case for the Government 


It was the Government’s position at trial that appellant 
was the participant in the High’s robbery of December 30, 
1960, who slid behind the counter in the store (while the em- 
ployees were being restrained at gun-point) and removed the 
money from the cash register. The evidence supported this 
contention in the following manner: Mary Body testified that 
she had been employed at the High’s store on Eleventh Street, 
Northwest on the night of December 30, 1960, and that the 
robbery described above had occurred at that time (J.A. 27— 
28). She identified appellant as one of the participants (J.A. 
28), characterizing him as the one “who was sliding around 
behind the cash register” (J.A. 32) and who removed the 
money. Joan Smith testified that she also was present at 
High’s at the time of the robbery. She corroborated Mrs. 
Body’s testimony that three young men had participated in 


* Queen and Simms pleaded guilty to the January 22, 1961, holdup; see Or. 
No. 141-6L. 
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the holdup. However, she testified that she could not identify 
any of the participants (Tr. 135-143). 

It is undisputed that appellant was arrested at 3:30 in the 
afternoon of Sunday, January 22, 1961, and arrived at the Rob- 
bery Squad between 3:40 and 3:45. Detective Louis Blan- 
cato testified that he was present when appellant was brought 
in. He related what next transpired as follows: 

“Sawyer was confronted by a co-defendant. The co- 
defendant related certain facts to him and then he started 
talking, just as easy as that. It was a chain reaction” (J-A. 
48; see also J.A. 23). 

Detective Blancato testified that he began typing appellant’s 
statement “at 4:20 P.M. on the 22nd, a Sunday”, “less than 
a half hour” after appellant’s arrival at the office (J-A. 41)- 
He further testified that after the statement was finished (at 
approximately 4:50—see J.A. 21) appellant “read it and I 
read it to him” and that appellant then signed the confession 
in his presence (J.A. 41). Detective Blancato testified that 
the confession was voluntary, that no promises were made to 
appellant in return for the statement (J.A. 41) and that “I 
advised him that he didn’t have to make a statement if he 
didn’t want to” (J.-A. 49). Appellant’s confession was intro- 
duced into evidence (J.A. 42; Government Exhibit No. 2) and 
read to the jury (J.A. 49-50). 

The testimony of the Government’s witnesses disclosed that 
shortly after the confession was signed, Mrs. Body arrived at 
the Robbery Squad (J.A. 28-34; 38-39)2 Mrs. Body tzsti- 
fied that she had recognized appellant immediately; she noted 
that prior to the December 30 robbery “He had been in [the 
store] before as & customer” (J.A. 33). This witness further 
testified that at that time and in her presence, appellant had 
admitted complicity in the affair (J.A. 29; 30; 31; 33). De- 
tective Mark Gray confirmed Mrs. Body’s account of this in- 
cident; he testified that appellant “identified Mrs. Body as the 
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lady he held up at the High’s store. He stated when he first 
saw her she was standing behind the counter and had her hands 
in a bucket of water, washing something and she said she also 
recognized him at that time” (J.A. 39). No objection was 
made by the defense to the statements of either witness. 

It is undisputed that appellant was brought before a United 
States Commissioner on the morning of January 23, 1961, and 
that he was advised of his rights to retain counsel. Further, 
it is undisputed that appellant was cautioned that he was not 
required to make a statement and that any statement made by 
him might be used against him (see J.A. 1). Detective Doug- 
las M. Smith testified that after being cautioned “Mr. Sawyer 
spoke up and stated that he was guilty. Commissioner Wert- 
leb stopped Mr. Sawyer and told him to remain silent. Mr. 
Sawyer continued to speak and said: I am guilty. I partici- 
pated in the High Store robbery” (J.A. 52). Detective Paul 
Hi. Meyerhoeffer, who was also present at the preliminary hear- 
ing. similarly testified that appellant made this inculpatory 
statement (Tr. 196-203). Commissioner Wertleb corrobo- 
rated this account (Tr. 323).* 


The case for the defense 


Appellant took the stand in his own behalf. He denied com- 
plicity in the High’s robbery (J-A. 55). He testified that when 
he was arrested and taken to the Robbery Squad he was 
“beaten continuously for about I would say for about twenty 
or thirty minutes” (ibid., see also J.A. 56, 57, 58, 59), until he 
signed “a piece of paper of which I had no knowledge of what 
was on it” (J.A. 54, 61). He further testified that he had not 
made any admissions either at his preliminary hearing (J.A. 
61) or in the presence of Mrs. Body (J.A. 60), and that he 


* Appellant intimates that Commissioner Wertleb did not confirm the 
testimony regarding appellant’s inculpatory statement (Br. 8). While it 
may be true that the Commissioner did not have an “Independent recollec- 
tlon” (idid.) of such statement, the record shows that after refreshing his 
recollection by resort to his notes, the Commissioner concluded that appel- 
lant did admit complicity : 

“I will refresh my recollection by looking at my notes. I have the phrase- 
ology, I [appellant] cased the job and Tatum was not there.” (Tr. 323). 
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was not identified by this last witness until the next morning, 
(January 23) (J.A.55). Wilbur Queen testified that appellant 
bad been beaten by the police on January 22 (J.A. 62); * he 

testified that he, too, had been “forced” to sign a confession 
with respect to the December 30, 1960, robbery (J.A. 65) al- 
though he admitted he (Queen ) had not been beaten (J.A. 64). 

On rebuttal, it was the emphatic testimony of every Gov- 
ernment witness that appellant had not been abused or physi- 
cally maltreated (Captain Nunzio Bonaccorsy: J.A. 85-87; 
Mrs. Body: J.A. 88; Detective Robert Caldwell: JA. 96-97; 
Detective Mark Gray: J.A. 97; Detective Louis Blancato: JA. 
98-99). 

Queen denied that appellant had had any part in the High’s 
robbery (J.A. 66). The prosecution then asked the witness 
whether he had previously made a statement concerning the 
High’s robbery. He admitted that he had. This statement 
(Gov’t Exhibit No. 4) was shown to the witness, who was 
then asked whether his prior statement contradicted his trial 
testimony. He admitted that it did (J.A. 66). At this 
point the trial court cautioned the jury that this prior in- 
consistent statement was “not offered as proof of the substan- 
tive facts” contained in the statement, but rather “as going to 
affect his [Queen’s] credibility as a witness” (J.A. 66-67). The 
court further cautioned the prosecution that it would permit 
cross-examination of the witness only on those “parts of the 
statement which you claim contradict what he said on the 
stand” (J.A. 68). No objection was raised to the introduction 
of this exhibit into evidence (J.A. 90). When the prosecution 
indicated a desire to read the specific, contradicted portion of 
the statement to the jury (see J.A. 91), counsel for the co- 
defendants not only did not object, but went even further and 
joined in a request that the whole statement be read by the 
prosecutor to the jury (J.A. 91-92). 

Thomas Simms testified that appellant was not involved in 
the High’s robbery (J.A. 70, 71). On cross-examination the 


*Qontrary to appellant's testimony, his own witness testified that Mra 
Body had confronted appellant “in the late afternoon” of January 22 (J.A. 
70). On this appeal it is apparently now conceded that this confrontation 
in fact took place at this earller time (see Br. 24-25). 
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witness was asked whether he had testified before the Grand 
Jury and had there stated that appellant had participated in 
the robbery; the witness answered yes to both questions (J.A. 
74-75; see Gov't Exhibit No. 7). It was the witness’s ulti- 
mate position that he had lied before the Grand Jury (J.A. 
84). No objection was made to the introduction of the Grand 
Jury testimony of this witness into evidence (see J.A. 96). As 
with the cross-examination of witness Queen, the trial court 
extensively instructed the jury that the evidence as to Simms’ 
contradictory Grand Jury testimony was being offered “to 
throw light, if you feel it does throw light, on the credibility of 
the witness” (J.A. 73). The witness was similarly cross- 
examined with regard to a statement signed by him (J.A. 75— 
see Gov't Exhibit No. 5) which once again implicated appellant 
in the High robbery (J.A. 76). Simms testified that while his 
signature appeared on this statement, he did not give this state- 
ment (J.-A. 75). Detective Blancato testified on rebuttal that 
Simms had told him that “On that [High’s] job, there were me, 
Wilbur Queen, Sawyer [appellant], and a guy named Johnnie, 
who is now in jail” (J_A. 98), that Simms had read the state- 
ment and signed it (zbid.). The Simms’ statement was intro- 
duced into evidence without objection; as with other 
documents attacking the credibility of the defense witnesses, 
the trial court delivered extensive cautionary instructions to 
the jury indicating the sole purpose for which such document 
was being offered (J.A. 75-76; 77-78; 98). 


STATUTE AND EULES INVOLVED 


Title 22, District of Columbia Code, Section 2901 (1961 ed.) 
provides: : 
Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or im- 
mediate actual possession of another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 
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Rule 5(a), Federal Rules of Criminal Procedure, provides: 


(a) Appearance before the Commissioner. An officer 
making an arrest under a warrant issued upon @ com- 
plaint or any person making an arrest without a war- 
rant shall take the arrested person without unnecessary 
delay before the nearest available commissioner or be- 
fore any other nearby officer empowered to commit per- 
sons charged with offenses against the laws of the United 
States. When a person arrested without a warrant is 
brought before a commissioner or other officer, a com- 
plaint shall be filed forthwith. 


Rule 52(b), Federal Rules of Criminal Procedure, provides: 


(b) Plain Error. Plain error or defects, affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 


SUMMARY OF ARGUMENT 
I 


The record clearly shows that appellant was arrested when 
two of his cohorts confessed, implicating him in the High’s rob- 
bery of December 30, 1960. Within minutes after his arrival 
at the robbery squad, and after being confronted by an ac- 
complice, appellant readily confessed. Within a half hour 
after his arrival, the police began to type up his written con- 
fession, which was signed by appellant as soon as it was fin- 
ished. On this record there was no unnecessary delay within 
the meaning of Rule 5(a) of the Federal Rules of Criminal 
Procedure; such confession was clearly admissible, even had 
the defense raised a Mallory objection to its introduction. 
With respect to appellant’s oral admissions, made some two 
hours after his arrest, no objection was made to their intro- 
duction. Further, Blackney v. United States, 103 U.S. App. 
D.C. 187, 257 F. 2d 191 (1958), cert. denied, 358 US. 850 
may well be dispositive on the facts with respect.to the ques- 
tion of the admissibility of the oral statements. In any event, 
there is substantial independent evidence of appellant’s guilt 


) 


(ineluding inculpatory statements made by him after being 
cautioned by the United States Commissioner). 
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It is clear that a witness may be impeached through the use 
of prior statements which contradict that witness’s testimony 
at trial. Here, the jury was carefully cautioned not to regard 
sach statements as having any substantive, independent value. 
Appellant's contention of error in these circumstances appears 
lacking in merit. particularly where no objection was taken to 
the use of these statements at trial. 


mm 


The remarks of the prosecuting assistant were properly 
grounded upon evidence adduced during the course of the trial. 
No objection was taken to the introduction of the evidence. If 
any error was occasioned, it was cured by the comprehensive 
charge of the trial court; where the evidence of appellant’s guilt 
is so overwhelming. we submit that these remarks cannot con- 
stitute reversible error. 

AEBGUMENT 


IL Appellant’s incriminating statements were properly 
admitted into evidence 


It is appellant’s contention that his written confession and 
his oral admissions,* both made prior to his appearance before 
a committing magistrate, formed the “principal part” of the 
government's case against him (Br. 15, 17, 28). Appellant 
thereby seeks to minimize the substantial additional evidence 
adduced against him, evidence which, we submit, points un- 
erringly to his guilt of the crime charged. 


rs ee to decide whether these orn) statements constituted 
“admissions” or 2 “confession” (see Jones v. United States, — U.S. App. 
DC. —. — F. 24 — (decided October 3, 1961), exploring the legal distinction 
between these two terms at Slip opinion 7-8). 
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Mrs. Boay, the High’s employee, testified that she recog- 
nized appellant as the holdup man “who was sliding around 
behind the cash register” in the High’s Ice Cream store on 
December 30, 1960 (J.A. 32). She was able to identify him 
because she recalled that appellant “had been in [the store] 
before as a customer” (J.A. 33.) Further, two police officers. 
Douglas M. Smith and Paul H. Meyerhoeffer testified that 
when appellant had been taken before the committing magis- 
trate (and after he had been advised of his rights and cau- 
tioned by the Commissioner that any statements made by him 
might be used against him) he stated “I am guilty. I par- 
ticipated in the High Store robbery” (J.A. 52—see also Coun- 
terstatement, supra, p. 4). Commissioner Wertleb corrobo- 
rated this testimony by confirming that appellant had made 
an incriminating statement at the hearing.’ No objection was 
raised with respect to the admissibility of this statement of 
guilt, nor could such a contention have been maintained. 
Jackson v. United States, 109 US. App. D.C. 233, 285 F. 2d 
675 (1960), cert. denied, 366 US. 94 (1961). And see. Mor- 
gan v. United States, — US. App. D.C. —, 294 F. 2d 911 
(1961). 


Without reference to this other evidence, appellant argues 
that it was reversible error to have admitted his written con- 
fession into evidence over the limited objection of defense 


7 "The commissioner's testimony is as follows : 
Q. All right, despite the advice you gave the individuals, did Sawyer 


ed, I then asked each respective 
the officer relative to the testi- 
Sawyer then chose 


he made a statement—I think he meant 
be did make a statement that he alone cased the job and that Defendant 
Tatum was not present. 
THE COURT: That he what? 
THE WITNESS : Cased the job. C-a-e-e-d, Your Honor. 
Q. Did Sawyer make the statement that he committed this robbery? 
A. f will refresh my recollection by looking at my notes. I have the 
phraseology. I cased the job and Tatum was not there (Tr. 333). 


10 


counsel; * he further contends that it was error for the trial 
court to have allowed the government witnesses (Mrs. Body 
and Detective Gray; see Counterstatement, supra, pp. 3-4) to 
testify as to inculpatory oral statements made by appellant in 
their presence, even though no objection was taken with re- 
gard to this testimony. However, the facts of this case clearly 
demonstrate that neither the written confession nor these oral 
admissions were obtained as a result of an illegal detention,” 
and that therefore both were admissible. 


©The record shows that the only objection addressed to the introduction 
of appellant’s written confession was that such confession was involuntary 
‘(see trial counsel's motion and statement at the close of the hearing, J.A. 
24-25, concluding with “So I think Your Honor, these confessions were 
ciearly obtained by force and should be excluded by the Court” (J.A. 
25)). Im this context we submit that the defense did not preserve an 
objection to the confession on the ground that it was the product of an 
egal detention and that it was therefore inadmissible under the doctrine 
of Mallory v. United States, 354 U.S. 449 (1957). See United States v. 
Ladson, 294 F. 2d 535, 538-539 (2d Cir. 1961), discussing prescisely this 
problem and concluding that the “failure to make a clear Mallory objec 
tion at trial bars his [appellant’s) raising it here” (id. at 537). 

We believe that the lack of proper objection on this point, together with 
the absence of objection taken with respect to appellant’s precommitment 
oral admissions “could well afford ground for disregarding” the Mallory 
contention here, where the evidence of gui!t is so strong. See Perry v. 
United States, 102 US. App. D.C. 315, 316, 23 F. 2a 337, 338 (1957), cert. 
denied, 356 U.S. 941 (1958). 

It is not seriously contended on this appeal that appellant’s confession 
was coerced (but see Br. 28). At all events, the trial court granted the 
defense’s request for a preliminary hearing on the question of the volun- 
tariness of the confession, listened to the testimony, and on the basis of 
this bearing determined that there was evidence from which the jury could 
properly conclude that the confession was voluntary, cf. Wright v. United 
States, 102 U.S. App. D.C. 36, 250 F. 24 4 (1957). There was ample testi- 
mony to support the trial judge’s denial of the motion to suppress (see J.A. 
16, 19-21; 22): this testimony was brought out once again at trial (see 
Counterstatement, supra, pp. 3, 5) where the jury was properly instructed 
that if they found that this confession was “obtained by duress, threats, 
or coercion, or by force, as the result of a beating, or as the result of an 
ee ee ee ee een ees 
* Appellant implies that the police lacked probable cause for his arrest 
(see Br. 19, 24). Such a contention appears lacking in merit in view of the 
fact that the police acted upon the statements of two of his accomplices, 
both of whom implicated him in this robbery; however, the question is, we 
submit, largely academic, for “confessions made while a defendant is under 
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Appellant was arrested at 3:30 on a Sunday afternoon. 
He arrived at the Robbery Squad between 3:40 and 3:45, at 
which time he was confronted by the other participants in the 
December 30, 1960 robbery: “The co-defendant related cer- 
tain facts to him [appellant] and then he started talking, 
just as easy as that. It was a chain reaction” (J.A. 48). 
Less than half an hour after appellant’s arrival, his oral con- 
fession was being reduced to writing. It was signed by him 
at approximately ten minutes to five (J.A. 21). There was, 
in short, no perceptible time-lag from the moment of his ar- 
rival to the signing of the confession, and every minute is 
“thus accounted for by careful, painstaking, scrupulously 
proper police work”, Metoyer v. United States, 102 US. App. 
D.C. 62, 64, 250 F. 2d 30, 32 (1957). In the morning appel- 
lant was taken before the Commissioner, where, as noted above, 
he reiterated his statement of guilt. It is in this light that we 
must view appellant’s contention that his written confession 
was inadmissible under the Mallory rule.*° 


arrest are admissible in evidence if voluntarily made and if Rule 5, Federal 
Rules of Criminal Procedure, is not violated, whether the arrest was legal 
or illegal” Smith v. United States, 103 U.S. App. D.C. 48 55, 4 F. 2d 
751, 758, (1958) cert. denied, 357 U.S. 987. 

»” With respect to the oral cdmissions made by appellant in the presence 
of Mrs. Body and Detective Gray at approximately 5:30 on January 22 (= 
hours after his arrest, and a half hour after he signed his confession), we 
submit that this Court’s per curiam affirmance in Bleckney v. United States. 
108 U.S. App. D.C. 187, 257 F. 2d 191 (1958) cert. denied, 358 U.S. 850 may 
well be dispositive of the contention that it was reversible error to admit 
these statements into evidence. In Blackney the defendant had signed a 
written confession at 7:30 in the evening, and at 9:30 the next morning. 
he “was confronted with two witnesses for the purpose of obtaining his 
acknowledgement of the confession in their presence” 108 U.S. App. D.C. 
at 188, 257 F. 2d at 192 (dissenting opinion). Indeed, that decision may 
be @ fortior’ dispositive here, for the record there at least discloses that 
some objection was raised as to the introduction of such testimony (see 
Blackney Joint Appendix, p. 23) whereas it is undisputed here that no ob- 
jection was taken to the testimony of Mrs. Body or Detective Gray. Sim- 
{larly, we submit that the failure to object to this testimony disposes of the 
analogy appellant attempts to draw between the facts of Bynum v. United 
States, 104 U.S. App. D.C. 368, 262 F. 2d 465 (1958) and those of the 
instant case (see Br. 26-28). Whatever the merits of this analogy, it would 
appear that Bynum is limited by the more recent decision in Thomas v. 
United States, 106 U.S. App. D.C. 5, 268 F. 2d 581 (1959) to situations where 
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We submit that there was no “unnecessary delay” prior to 
appellant's preliminary hearing: he was arrested late on a 
Sunday afternoon and brought before the commissioner on 
Monday morning. It is well-settled that Rule 5(a) of the 
Federal Rules of Criminal Procedure requires only that a per- 
son arrested without a warrant be brought promptly before a 
commissioner during that official’s normal hours of availability. 
See e.g., United States v. Vita, 294 F. 2d 524, 529 (2d Cir. 1961) ; 
Lockley v. United States, 106 US. App. D.C. 163, 270 F. 2d 
915 (1959); Milton Mallory v. United States, 104 US. App. 
D.C. 66, 259 F. 2d 796 (1958); Porter v. United States, 103 
US. App. D.C. 385, 258 F. 2d 685 (1958) cert. denied, 360 

J.S. 906 (1959). 

Moreover, as noted above, the facts show that there was no 
unnecessary delay from the time of appellant’s arrest to his 
signing of the confession.* Therefore, even assuming arguen- 
do that the night’s delay prior to his hearing was “unneces- 
sary”. we submit that appellant’s confession was nevertheless 
admissible; as this Court has said: 

A confession given during a period of necessary delay 
in arraignment is not inadmissible because that period 
was followed by 2 period of unnecessary delay. United 
States v. Mitchell, 322 U.S. 65 (1944). In the Mitchell 
case, as here, the prisoner confessed before the beginning 
of the period of unlawful detention, that is, before un- 
necessary delay in arraignment. The confession was 
held admissible. (Lockley v. United States, 106 US. 
App. D.C. 163, 166, 270 F. 2d 915, 918 (1959).) 


objection is taken to the admission of such evidence. At all events, ap- 
pellant’s oral statements came immediately after his written confession 
which. on the facts, was plainly admissible, and prior to his oral state 
ment before the commissioner, which as a matter of law was admissible: 
“[ilm this case nothing appeared that had not already been told by timely 
statements.” Porter v. United States, 103 U.S. App. D.C. 385, 393, 258 F. 
2d 6&5, 693 (1958). cert. denied, 360 U.S. 906 (1959). 

* “No court has yet held that a reasonable period of time elapsing between 
the occurrence of an oral confession and the time reasonably necessary to 
redoce it to writing for it to be signed is unnecessary delay and we are not 
prepared to do so now.” Goldsmith v. United States, 107 U.S. App. D.C. 306, 
213, 277 F. 2d 335, 343 (1960) cert. denied, WG U.S. 863. 
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This principle pervades the entire breadth of post-Mallory 
decisions. See, e.g., Day v. United States, 108 U.S. App. D.C. 
200, 281 F. 2d 33 (1960); Trilling v. United States, 104 US. 
App. D.C. 159, 260 F. 2d 677 (1958) ; Metoyer v. United States, 
102 U.S. App. D.C. 62, 250 F. 2d 30 (1957); Perry v. United 
States, 102 U.S. App. D.C. 315, 253 F. 2d 337 (1957) cert. de- 
nied, 356 U.S. 941 (1958). 

In short, appellant was arrested when two of his companions 
confessed and implicated him. When confronted by his co- 
horts he confessed freely and often. Even had specific objec- 
tion to the admission of this evidence been raised, it was 
properly admitted as nonviolative of the Mallory rule; absent 
such objection the reception of such evidence did not consti- 
tute plain error or defect affecting substantial rights where 
the independent evidence of appellant's guilt was so over- 
whelming. 


IL. The trial court did not abuse its discretion in admitting 
prior inconsistent statements of defense witnesses for im- 
peachment purposes; where no objection was preserved, 
such action does not constitate plain error 


It is well-settled that extra-judicial statements of a witness 
which are inconsistent with his testimony at trial may be intro- 
duced at the discretion of the trial court for the limited purpose 
of attacking that witness’s credibility. See, e.g., Smith v. 
United States, 57 App. D.C. 71, 17 F. 2d 223 (1927) ; Bedell v. 
United States, 63 App. D.C. 31, 68 F. 2d 776 (1934); 3 Wig- 
more, Evidence §§ 1018, 1040 (3d Ed. 1940). At three dif- 
ferent times in the course of the proceedings below, the govern- 
ment introduced statements * made by defense witnesses prior 
to trial. On each occasion the trial court extensively cautioned 
the jury that the sole purpose of these statements was to assail 
the witness’s credibility; the.jury was further told that such 
prior inconsistent statements were not to be treated by them 


Tyo of these exhibits (Gov't Ex. Nos. 4 and 3) were written statements 
made by defense witnesses Queen and Simms shortly after their arrest on 
January 22, 1961; the third (Gov't Ex. No. 7) comprised Simms’ testimony 
before the grand jury. 
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as having any substantive or independent testimonial value 
(see J.A. 66-67; 73-74; 77-78; 92; 98). In addition, the rec- 
ord shows that the trial court explicitly limited the prosecu- 
tion’s use of these statements on cross-examination to those 
“parts of the statement which you claim contradict what he 
said on the stand” (J.A. 68; see also J.A. 98). 

No objection was taken to the admission of these statements. 
Indeed, far from there being any objection posed, counsel for 
the co-defendants joined forces at one point to insist strenu- 
ously that witness Queen’s statement (Gov't Ex. No. 4) be 
read to the jury in its entirety (see J.A. 91-92). 

In the face of this record, appellant urges that reversible 
exror was committed because, as he puts it, the government 
was allowed to introduce evidence through the “back door” 
(see Br. 39); he cites as authority for his proposition Tate v. 
United States, 109 U.S. App. D.C. 13, 283 F. 2d 377 (1960); 
Walder v. United States, 347 U.S. 62 (1954), and the dissent- 
ing opinion in Lockley v. United States, 106 US. App. D.C. 
163, 270 F. 2d 915 (1959). However, the most cursory glance 
at these decisions reveals that appellant has misconceived the 
thrust of his authority: Walder, Tate, and the Lockley dissent 
are concerned with the special problem of the impeachment 
of a defendant by what would otherwise be inadmissible evi- 
dence Here, the witnesses whose testimony the government 
sought to impeach were not defendants. They were witnesses 
for the defense who were attempting to exonerate appellant, 
even to the extent of brazenly admitting to perjury before a 
grand jury (see J.A. 84). In these circumstances we submit 
that the trial court correctly evaluated the situation when, in 
allowing impeachment, it stated: “I do not think the Govern- 


* The statements of Queens and Simms would indeed have been inad- 
missible in the government’s direct case against appellant, but for a far 
simpler reason than has been suggested (see Br. 33-34) ; these statements 
not having been acknowledged by appellant, are unrelieved hearsay. See 
Sparf & Hansen v. United States, 156 U.S. 51, 58 (1805) ; United States v. 
Ball, 163 U.S. 662, 672 (1896). For the purposes of impeachment, how- 
ever, their hearsay characteristic is irrelevant, for they are not then be- 
ing used to prove the truth of the matter stated. 
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ment’s hands should be bound or tied so they cannot show this 
man is not worthy of belief” (J.A. 72). Courts are often pre- 
sented with the precise problem found in the case at bar, the 
problem of the turncoat accomplice who first confesses 
(thereby implicating the defendant) and then later changes 
his story at trial (thereby attempting to exculpate the de- 
fendant). Invariably, the use of such a witness’s prior incon- 
sistent statement for purpose of impeachment has been ap- 
proved. See, e9., Smith v. United States, 57 App. DC. at 
72, 17 F. 2d at 224 (“It is the duty of the court to administer 
justice, rather than to encourage & perversion thereof”) ; 
Bedell v. United States, 63 App. D.C. at 33; 68 F. 2d at 778; 
People v. Baker, 8 Til. 2d 522, 134 N-E. 2d 786 (1956) ; Com- 
monwealth v. Saldutte, 136 Pa. Super. 52, 7 A. 2d 121 (1939). 

Further, the trial court acted within the scope of its sound 
judicial discretion ** in sending the inconsistent statements 
to the jury. The jury had been exhaustively cautioned 
as to the limited function of such statements. The jury had 
also been instructed that they were the sole judges of the credi- 
bility of witnesses, and that they could disregard in whole or in 
part, a witness's testimony if they found he had knowingly 
testified falsely as to a material fact (J.A. 121; 124) We 
submit that sending the exhibits in to the jury merely facili- 
tated a proper discharge of their function as fact-finders, and 
did not constitute error, let alone “plain error”.** 


* That the decision to send exhibits to the jury is a matter within the 
discretion of the trial court, see Rodinson v. United States, 98 U.S. x 
$A7, 210 F. 2d 29 (1954) and Buckner v. United States, 81 U.S. 

88, 154 F. 2d S17 (1946). 


raible error”, cf. Wheeler 
F. 2d 19, 26, (1953), cert. 
denied, 847 U.S. 1019 (1984). 
* No objection was preserved with respect to the court's action in sending 
the exhibits into the jury room. 
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II. The remarks of the prosecuting assistant in his address 
to the jury were properly founded upon evidence adduced 
during trial and are not grounds for reversal where the 
defense failed to object at trial. These remarks, which 
must be read on this appeal in the light of Rule 52(b) of 
the Federal Rules of Criminal Procedure, clearly do not 
constitute defects affecting substantial rights 


The comments of the presecuting assistant in his address 
to the jury were properly based upon evidence which was 
adduced during the course of the trial. A defense witness, 
Roy Tatum, had admitted on cross-examination that he was 
a member of a neighborhood gang (J.A. 85).7 This was the 
same gang concerning which the co-defendant Ear] Tatum 
was at such pains in his confession to disavow membership 
(J.A. 104). At no time in his summation did the prose- 
cuting assistant go beyond the evidence, either to state or to 
imply that appellant was a member of this gang (see J.A. 110; 
114). At no time did the defense object to the introduction of 
testimony regarding this gang, and finally, at no time was ob- 
jection taken to the prosecution’s comments to the jury. 

Viewing these facts together with the trial court’s charge to 
the jury, which expressly instructed them to weigh the evidence 

“dispassionately and calmly, without any sympathy or bias or 
prejudice for or against either side” (J.A. 126; see also J.A. 
124), and taking into account the overwhelming evidence of 
appellant’s guilt, we submit that no reversible error was oc- 
easioned by the prosecutor’s remarks,* cf. United States v. 
Feinberg, 140 F. 2d 592, 597 (2d Cir. 1944), cert. denied, 322 
US. 726. 


* This gang was known as the “Le Droit Park Ramblers” (J.A. 104). 

» The law is well settled that it is “only in the most exceptional cases 
that a defendant can remain silent and interpose no objection and after 
verdict has been returned object that the prosecutor made improper remarks 
to the jury”. Bratcher v. United States, 149 F. 2d 742, 746 (4th Cir., 1945). 
cert. denied, 325 U.S. 885. See, e.g Accardo v. United States, 102 U.S. App. 
D.C. 4 5, 249 F. 2d 519, 520 (1957), cert. denied, 3% U.S. 943 (1958) ; 
Wheeler v. United States, 93 U.S. App. D.C. 158, 167, 211 F. 2d 19, 26 (1953), 
cert. denied, 247 U.S. 1019 (1954); Bimbo v. United States, 65 App. D.C. 
246, 249-200, 82 F. 2d 852, KE (1986) cert. denied, 297 U.S. 721. See 
also, Rule 52(b), Federal Rules of Criminal Procedure. 
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CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Davin C. ACHESON, 
United States Attorney. 
NatHan J. PAULSON, 
Victor CaPuty, 
JopaH Best, 
Assistant United States Attorneys. 
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Neen 


I. The Government's Contention That the Independent Evidence |Against 


llant Was “Overwhelming” and Trial Counsel's Failure to Preserve 


Appe g 


Objections Below. 
Appellee would have the Court avoid full consideration of the 

merits of this appeal. First, it is contended throughout the government's 
brief that, even putting to one side the evidence Appellant alleges was ille- 


gally obtained (i.e., his “confession” and subsequent admissions at police 


headquarters), independent evidence of his guilt was "so overwhelming" as 


to require affirmance. 1/ Second, Appellee relies with equal emphasis on an 


argument that the points raised on this appeal should not be considered, 
despite this Court's undoubted authority to correct plain error under 

Rule 52(b) of the Federal Rules of Criminal Procedure, becausle of trial 
counsel's failure to preserve exceptions at all stages of the proceedings 


2 
below. — 


1/ Appellee's Br., pp. 8 10, 13, 16 


2/ Appellee’s Br., pp. 7, 8 9% 10, 14, 15, 16 


2s 


Appellee's contention that the non-prejudicial evidence against 


V 
Appellant was “overwhelming" and “points unerringly to his guilt" is not 


. 


borne out by the record. As shown in the opening brief, 2s the only evidence 


against Appellant other than the evidence obtained at police headquarters 
between his arrest and arraignment consisted of Mrs. Body's identification 
of him at the trial and unsubstantiated allegations by two police officers that 
Appellant admitted his guilt at some point during his preliminary hearing 
before Commissioner Wertleb. Even if Appellant had adduced no evidence 
in his own behalf, the foregoing proof was scarcely “overwhelming™. In 
respect to Mrs. Body's testimony, she stated that ae recognized ‘Appe liste 
because he had previously been in the store as a customer, and obviously 
her alleged identification of him as a participant in tne crime some four 
months after it occurred may well have been based on those earlier eee 
Moreover, her co-worker at the time of the robbery was unable to recognize 
Appellant, although he was present when she testified and hie counsel asked 
whether she couid do so (R. 3143). I seems unlikely indeed that this woman 
would have compietely failed to recognize one of the three participants in 
the robbery if Mrs. Body was so sure of her man. 


Appellee’s attempt to convert the testimony of Officers Smith 


and Meyerhoeffer into “overwhelming” evidence of Appellant's guilt is even 


. 


—<——— 


oS 
u Appellee’s Br., p- 8 
2/ Appellant's Br., PP- 28-29 


3/ Mrs. Body testified that “I know I recognized him [Appellant _/ as one 
of the customers that I had seen before” (JA 33). 


more strained. Thus, Appellee contends that the officers’ testimony as to 

| 
Appellant's inculpatory statements was "corroborated" by Commissioner 
Wertleb, and quotes from & portion of the record in support of this nian 

| 

A reading of all of Commissioner Wertleb's testimony, however, shows that, 
far from "corroborating" the alleged admissions, he was completely unable 
to recall them, despite the fact that in the normal course of hig duties he 
would have made a notation of statements such as those alleged to have been 
made by Appellant at his preliminary hearing (JA 84-k). It also appears from 
Commissioner Wertleb's testimony on cross-examination that it was the 
government's po sition at trial that Tatum, not Appellant, had made even the 


limited reference to "casing the job" which Appellee on this appeal now attempt 


to attribute to Appellact (JA 84-) eat When this possibility was suggested to 


the Commissioner by the prosecutor, he admitted that he had) no way of being 
| 


sure which of the two co-defendants had made the statement (Ibid.). The 

| 
inherently illogical nature of the government's contertion that Appellant was 
affirming his guilt at the very moment when he was entering 2 formal not 


guilty plea before the United States Commissioner and insisting on his right 


i/ Appellee's Br., Pp. 9-10 

2/ Even if Appellant had made the statement concerning the manner in which 
the robbery was "cased", this admission would have been completely in- 
consistent both with the government's theory of his direct participation 
(Appellee's Br., pp- 2-3) and with the testimony by Detectives Smith and 
Meyerhoeffer that he admitted he had "participated" in the robbery 
(Appellee's Br., p. 4). The underworld term "case" means "'to look 
something over carefully with the view of dealing with it later, esp. the 
scene, as a bank, of a prospective robbery". Wentworth & Flexner, 


Dictionary of American Slang (1960), p. 90. 


Sa 


to a preliminary hearing is made all the more so by the Commissioner's 
total failure to corroborate the admissions imputed to Appellant by the 
presenting officers. 

Appellee's contention that the independent evidence against 
Appellant was "overwhelming" also ignores the substantial nature of the 
evidence adduced by the defense. In this connection, although Appellee's 
brief purports to summarize for the Court "the case for the detenset2! it 
totally fails ever to refer to the testimony of two defense witnesses, Harold 
and Patricia Nelson, which if believed by the jury would have conclusively 
exonerated Appellant. Nelson testified unequivocally that Appellant had spent 
the entire evening on which the robbery occurred at his (Nelson's) house, dis- 
cussing plans for enlistmext in the Army2/ and watching television (JA 84 a-b). 
Although he was cross-examined closely, his testimony was not at any point 
controverted by the government (JA 84 b-e). On the contrary, it was con- 
firmed and re-enforced by the testimony of Nelson's sister, who stated with 
certainty that Appellant had come to the Nelson home early on the night of the 
robbery and was still there when she returned from an engagement about 
1l p.m. (JA 84 g). 

In summary, except for the evidence elicited from Appellant at 
the police station, the prosecution offered only the testimony of Mrs. Body, un 


corroborated even by the other employee in the store on the night of the robber 


and the testimony of Officers Smith and Meyerhoeffer, uncorroborated 


af Appellee's Br., pp. 4-6 


2/ At the time of the offense Appellant had just turned 18, and Nelson had 
recently been released from military service (JA 49, 84 a). 


ZG 
| 
(despite Appellee's contention on brief to the contrary) by the United States 
Commissioner. On the other hand, in order to find Appellant guilty as 
| 
charged, the jury had to dismiss as totally incredible his own testimony and 
the testimony of four other witnesses (Harold Nelson, Patricia Nelson, Aamms 
and Queen). On this state of the record, it is surprising to find Appellee 
contending that the independent evidence of Appellant's guilt was “overwhelmin; 
Moreover, even if other evidence had in fact “pointed unerringl: 
to Appellant's guilt, as urged by the government, this is no reason for this 
Court to decline to correct on review the plain error resulting from the admis- 
sion of Appellant's “confession and other alleged at eeaang statements 
taken from him between arrest and arraignment. “Were it to be established 
that the admission of damaging evidence, incompetent under established rules, 
would make no difference should appellate judges later conclude the jury 
would have reached the same result anyhow, the proper trial of cases would 
| 
be seriously affected." Goldsmith v. United States, 107 App. (D.C. 305, 317, 
277 F.2d 335, 347 (1960) (dissenting opinion of Judge Fahy). 
* * * 
| 
As a second basis for avoiding full consideratign of the merits 
of this appeal, Appellee points out that Appellant's vigorous objection to the 


admission of his “confession at the trial went to its allegedly involuntary 


suavacters! rather than the fact that it was a product of illegal detention 
| 


1/ Appellee is, of course, mistaken in suggesting (Appellee's Br., P. 10) 
that Appellant has abandoned on this appeal his contention jat trial that 
(continued on next page) 
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{Appeliee's Br., B. 10); that trial counsel did not object to the other 
incriminating statements allegedly elicited from Appellant at police head- 
quarters more than two hours after his arrest (Appellee's Br., p. 11); that 
counsel did not preserve exceptions to the Court's action placing the entire 
“confessions” of Appellant's alleged accomplices, Queen and Simms, before 
the jury {Appellee's Br... P- 14); and, finally, that no objection was raised to 
the introduction by the prosecutor, through government witnesses and in his 
own closing statements, of repeated references to a notorious juvenile crimina 
gang of which AppelNan: was never shown to be a member (Appellee's Br., Pp. 1 
In stressing the foregoing omissions of trial counsel, the 
government misconceives the nature of this appeal. Itis Appellant's position 
here that each of the three issues he has presented for review by this Court 
discloses plain error affecting his substantial rights, and that in sum they fully 
warrant and require on this record exercise of this Court's authority under 
Rule 52(>) of the Federal Rules of Criminal Procedure. In his opening brief, 
Appellant wert to some pains to distinguish the case at bar, in this respect, 


from other cases in which this Court has declined to review questions raised 


for the first ime on spent? 


{continued from Page 5) 

bis "confession" was obtained as a result of mental and physical coercion. 
It is Appeliant's position that it was error under the Mallory Doctrine to 
allow the "confession" to go to the jury atall. If Appellant is mistaken in 
this premise, then he submits that he was entitled to have the question of 
the voluntary nature of his “confession decided by the jury free from the 
inherent prejudice of the highly incriminating and incompetent evidence 
contained in Simms’ "confession" and the repeated references to the 
LeDroit Ramblers gang by the prosecution and its witnesses. 


iV Appellant's Br., Pp- 28-29, 35-36, 45-46 


Fe 


If, as Appellee apparently contends, the repeated failure of 
trial counsel to preserve on the record below exceptions to the testimony and 
evidence which this Court is now asked to consider as plain error does in 
fact suffice to seal off from judicial review the matters raised in Appellant's 
brief, and if, as Appellant contends, he was deprived of a fair trial by the 
errors in question, then this Court is respectfully requested to consider 
whether the numerous instances in which trial counsel failed to make appro- 
priate objections did not in the aggregate deprive Appellant of the effective 
assistance of counsel guaranteed by the Sixth Amendment. Cf. Mitchell v. 
United States, 104 App. D.C. 57, 259 F.2d 787, cert. den., 358 U.S. 850 


(1958) af 


I, The Mallory Issue. 
It is not contended by Appellee in this case that a! committing 


| 
officer was unavailable before whom Appellant could have been taken following 


| 
his arrest as required by Rule 5. Instead, Appellee argues (a) that Rule 5 and 
| 


the Mallory decision require the police to bring a person arre sted without 
a warrant before a Commissioner only during "that official's normal hours 


2 
of availability" and (b) that in any event Appellant's "confession" and later 


admissions were obtained so expeditiously after his arrival at police 


I/ If this appeal had been taken prior to this Court's opinion in the Mitchell 

~ case, cited above, Appellant's counsel here would not have Hesitated to 
contend as a principal point on appeal that Appellant's representation in 
the trial court was so inadequate as to fall short of his constitutional 
right to effective assistance of counsel. | 


2/ Appellee's Br., p. 12 


330s 


headquarters that they did not involve the "unnecessary delay" in arraignment 
proscribed by Rule ga! 

The two cases chiefly relied upon by the government in behalf 
of its apparent contention on this appeal that the police may arrest and 
interrogate with impunity on Sunday as long as they arrange for a preliminary 
hearing pursuant to Rule 5 the following morning fail to establish that propo- 
sition. The Lockley case involved a statement given during the ''small hours" 


2/ 


of the morning some fifteen minutes after Lockley's arrest at 4:30 a.m.— 


And although the Porter cxect! contains dicta which may support the govern- 


ment's position, these statements in the opinion, as has recently been observe: 
by the Ninth Circeit, indicate "a less stringent construction of Rule 5(a) than 
seems to be warranted in view of Mallory" and are in any event entirely 
unnecessary to the Court's holding. See Ginoza v. United States, 279 F.2d 
616, 622 (9th Cir. 1960). On the other hand, if Appellee is correct that the 
requirements cf Rule 5{a) need not be observed by the police on Sunday, then 
this Court's holding in Jackson v. United States, 106 App. D.C. 396, 273 F.2c 
521 (1959), cited in Appeliart's opening brief (pp. 22-23) but not referred to 

by Appellee, was clearly erroneous. 


Appellee's contention that there was no unreasonable delay 


between Appellant's arrest and his "confession" is based solely on the 


—_———— 
i Appellee's Br., p. 11 
2/ Lockiey v. United States, 106 App. D.C. 163, 164, 270 F.2d 915, 916 (195° 


3/ Porter v- United States, 103 App. D.C. 385, 258 F.2d 685 (1958), cert. 
den., 360 U.S. 906 (1959). 


-9- 


relatively brief lapse of time between the two. Appellee completely fails to take 
| 

account of the fact, demonstrated in Appellant's opening briet al that the police 

used this interval for ''an interrogating process at police beadgtarters in order 

to determine whom they should charge before a committing magistrate" and 

during it elicited "damaging statements to support the arrest and ultimately 

[Appellant's/ guilt", Mallory v. United States, 354 U.S. 449, 454, 456 (1957). 


Moreover, despite the efforts of Appellee to make Appellant's '[confession"' 


appear "spontaneous" 2! the record shows that Appellant did not admit his 


guilt when he was arrested, or on the way to the police station, or even imme- 
diately upon his arrival there (JA 53-54). It was only after the police had 
interrupted the "ordinary administrative steps required to bring [i Appellant/ 
before the nearest available magistrate''>/ by taking him to the robbery squad 
office for interrogation that he "confessed". While it may have been somewhat 
easier for the police to elicit a confession" from Appellant than it would have 
been in the case of an older or more experienced person, the relative efficiency 
with which the self-incriminating statements were obtained shdutd not be the 
touchstone of their admissibility under the Mallory rule. 

The cases chiefly relied upon by the government in support of 
the admissibility of Appellant's "confession" and his sub sequent statements 

| 


are readily distinguishable on their facts from the present situation. Thus, 


ee 
i/ Appellant's Br., pp. 18-24 
2/ Appellee's Br., pp. 11-13 


3/ Mallory v. United States, 354.U.S, 449, 453 (1957) 


-10- 


this Court's holding in Goldsmith was limited to the admissibility of evidence 
of affirmation of a pre-arraignment confession by appellants after their pre- 
liminary hearing. Similarly, it appears that this Court's per curiam opinion 
in the Blackney case went off on the fact, shown in the dissenting opinion of 
Judge Bazelon, that Blackney had been given a judicial hearing sufficient to 
satisfy the requirements of Rule 5 before a state judge immediately after his 
arrest and prior to the admissions there in queen! Finally, the Metoyer 
case, Like other cases involving "spontaneous" utterances distinguished in 
Appellant's opening Sree =’ presented an instance where the confession was 
blurted out at the moment the arresting officers arrived and before they had 
even completed their preliminary identification of appellant as the man they 
sought.2/ 
I. Simms‘ Statement. 

In its Limited discussion of the second point raised on this 
appeal, Appellee makes much of the fact that the "confession" of Appellant's 


alleged accomplice, Queen, was read to the jury by the prosecutor without 


ee e 4 
objection by Appellant's trial counsel (JA 91-94) = Under these circum- 


stances, urges the government, the government acted within the authority of 
decisions by this Court holding that it must be given wide latitude in impeaching 


witnesses, especially what it terms "turncoat accomplices", by showing prior 


inconsistent statements. 


I7 Blackney v. United States, 103 App. D.C. 187, 188, 257 F.2d 191, 192 (1952 
2/ Appellant's Br., pp. 19-20 

3/ Metoyer v. United States, 102 App. D.C. 62, 64, 250 F.2d 30, 32 (1957) 

4/ Appellee's Br., pp. 5, 14 


W-ll- 


If Appellant's allegations of error were confined to the use of 
| 


Queen's "confession" at the trial, Appellee's position might be Gefensibia: 
The principal prejudice of which Appellant complained in his opening brief, 
however, arose from the spreading before the jury of a different "confession" 
---that of the 16-year old Simms (JA 131 -134).2/ The Simms "confession" 
---unlike the Queen statement---was not read to the jury by the prosecutor, 
with or without Appellant's consent. Indeed, itis a fair inference that it was 
never intended to be seen in its entirety by the jury, the trial judge allowing 
only a part of it into evidence for the limited purpose of placing |in the record 
a single, isolated sentence therefrom read by the prosecutor GA 98) .2/ The 
Simms statement consisted of a lurid catalogue of other offenses by members 
of the Ramblers gang, in which the jury, especially in view of the repeated 
references to the gang by the prosecutor, could only have assumed that 
Appellant had participated. And this entire disquisition was sent directly 
into the jury room, at a time when trial counsel were not even present (JA 131 
there presumably to be studied by the jurors in the midst of their deliberations 
Thus this case does not present, as suggested by Appellee, an 
instance in which, solely for impeachment purposes, the epodeniine was 


allowed to read limited portions of a previous inconsistent statement by the 


witness to the jury. Instead, this case presents an instance in which such a’ 


a ee 
i/ Appellant's Br., pp. 32, 37 


2/ "THE COURT: All rigkt. That part of the statement will be received for 
the purpose I indicated to the jury, to consider this part, or that part, of 
the statement." (JA 98; emphasis added). 


Levons 


controlled situation was allowed, perhaps through inadvertence of the trial 
court, to get completely out of hand, with the result that the jury ended up 
with a mass of concededly inadmissible and undeniably inflammatory evidence 
before it tending to establish not only the elements of the offense for which 
Appellant stood charged but also numerous other offenses in which he had no 
part. Contrary to the Appellee's position! that the trial court's action in 
sending the Simms statement in its entirety in to the jury “merely facilitated 
a proper discharge of their functions as fact-finders", such action could 
scarcely have failed bat to prejudice that function, which was of peculiar 
importance in this case in view of the numerous disputed issues of fact and 
credibility the jury was called apon to resolve. 
IV. The Prosecetor's References to the "LeDroit Ramblers" Gang. 

In answer to the third point presented on this appeal, Appellee 


relies chiefly on two cases, Bratcher v. United States, and United States v. 


Feinberg, 2! as establishing, on the facts at bar, that the prejudice to é.ppellant 


from repeated references throughout the trial by the prosecution and its wit- 
nesses to 2 notorious juvenile gang of which he was never shown to be a membe- 
was not such as to require independent reversal of his conviction pursuant to 
Rule 52(b) of the Federal Rules of Criminal Procedure. 

The difficuity with Appellee’s position on this issue arises from 


its reading of the record to the effect that "at no time in his summation did the 


a 
if Appeliee's Br., P- 15 


2/ Appellee’s Br., P- 16 


ae es 


prosecuting assistant . . . imply that Appellant was 2 member of the [LeDroit 
Rambler/ Gung Contrary to this position, the excerpts fron the record 
quoted in Appellant's opening pries@/ did, in fact, repeatedly jepiy that 
Appellant was a member of the gang. For instance, the direct | eetiagston 

| 
by the prosecuting assistant of Officers Gray and Blancato (JA 97, 98-99) in 
which the prosecutor asked the detectives whether they had mistreated “any 

| 


of the members of the LeDroit gang that were apprehended and in the robbery 


squad office on January 22" plainly included within its scope, and was meant 


to include, both Appellant and his co-defendant Tatum. 
If there was any doubt about the matter, the prosecutor's 
opening and closing statements to the jury, in which he referred to "this 
LeDroit Ramblers gang" as "quite a thing" would conclusively dispel them. In 
the Feinberg case, relied on by Appellee, the Court was careful to note, among 
other things, that the prosecutor "did not ask the jury to infer anything which 
in reason they should not", United States v. Feinberg, 140 F.2d 592, 597 
(2nd Cir, 1944), cert. den,, 322 U.S, 726. In this case, by contrast, the 
only purpose of the prosecutor's repeated references to the Ramblers "gang" 
in his direct examination of the police officers and his arguments to the jury 
was to place the isolated offense for which Appellant stood at trial into a 


context of notorious juvenile delinquent activities. The prejudicial effect of 


such references, especially when considered in combination with the lurid 


pe 
1/ Appellee's Br., p. 16 


2/ Appellant's Br., pp. 42-43 


may Gr 


account of the activities of the Ramblers gang by Simms which went before 


the jury in its entirety during their deliberations, is incalculable, and fully 


justifies reversal of the conviction at bar, even in the absence of objection 
Delow, under the authorities cited in Appellant's opening brief (pp. 43-46). 
Corclusion 
Accordingly, and for the reasons set forth in Appellant's 
opening brief, the judgment below should be set aside. 
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